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OUR RIGHT TO ACQUIRE AND HOLD FOREIGN 
TERRITORY.! 


The sovereign nations of the world possess equal rights and 
equal powers. Their equality is perfect, their independence 
absolute. Between them, national constitutions are unknown. 
In all international relations the United States is assumed by 
other sovereignties to possess absolute powers unrestrained by 
constitutional limitations. That assumption is correct, based 
upon the fundamental canon of the law of nations. The United 
States may ratify the proposed treaty with Spain, and no other 
nation has the right to question its political or constitutional 
authority to do so. 

Are there, therefore, no limitations on our national sover- 
eignty? During the colonial period, as Mr. Justice Iredell ex- 
plained, the British monarchs were sovereign, and the colonists 
their subjects; but after the Revolution, sovereignty passed to 
and vested in the sovereign people?—and there it remains 
vested to-day, in the seventy-five million American citizens, not 
as individuals, but as a political and sovereign unit. Histori- 
cally, this unit preceded both State and Federal constitutions. 
It createdthem. The Declaration of Independence, the supreme 
act of sovereignty, gave birth to the nation, while the constitu- 


1 An address delivered before the 18th, 1899, by Charles A. Gardiner, of 
New York State Bar Association, at the New York Bar. 
its annual meeting at Albany, January 2 8 Dall. 93. 


VOL. XXXIII. ll 


| 
) 
| 
| 
| 4 


162 33 AMERICAN LAW REVIEW. 


tion gave form to its government. The constitution is but a 
law of the people distributing, not creating, sovereign powers 
among the several organs of sovereignty. A vast residuum of 
power, not disposed of by the constitution, is ‘‘ reserved to the 
States, respectively, or to the people’’ ! 

Although the distinction is not expressly made in the consti- 
tution, the consensus of decisions for a century, as well as the 
. logic of the situation, makes the following deductions irresistible : 
In all internal and domestic relations the States possess the sov- 
ereignty originally vested in the people, except such as the 
constitution specifically grants to the Federal government ; where 
there is no such grant the national government has no power; 
authority resides in the State governments exclusively. In all 
external and international relations the rule is reversed. The 
Federal government possesses every sovereign power not ex- 
pressly prohibited by the constitution. If the constitution is 
silent the Federal government, directly representing the sover- 
eign people, is duly constituted agent and trustee to exercise 
such sovereignty. The States have no national powers whatever. 

Early in the century Chief Justice Marshall announced as a 
proposition, which should ‘‘ command the universal assent of 
mankind,’’ that the government of the Union “ is supreme within 
its sphere of action. * * It is the government of all; its 
powers are delegated by all; it represents all, and acts for all.” ? 
Chief Justice Chase reiterated this sentiment: ‘* The people of 
the United States constitute one nation under one government, 
and this government within the scope of its powers is supreme.’’ * 
The idea was elaborated by Mr. Justice Bradley: «* The United 
States is not only a government, but it is a national govern- 
ment. * * It is invested with power over all the foreign 
relations of the country, war, peace and negotiations and inter- 
course with other nations, all which are forbidden to the State 
governments.’’* In the Chinese exclusion cases the court held: 
‘*The United States in their relation to foreign countries are 
one nation invested with powers which belong to independent 
nations.”’®> And Mr. Justice Lamar in the Neagle case used this 


1 Article X. 3 7 Wall. 76. 5 130 U. S. 604. 
24 Wheat. 405. 412 Wall. 565. : 
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language: ‘* The Federal government is the exclusive representa- 
tive and embodiment of the entire sovereignty of the nation in its 
united character. * * In our intercourse with foreign nations, 
States and State governments and the internal adjustment of 
Federal power with its complex system of checks and balances 
are unknown and the only authority those nations are permitted 
to deal with is the authority of the nation as a unit.”’ } 

I. Rigut To Acquire.— The United States possessing every 
attribute of the most potential sovereignty, and in the felicitous 
language of Mr. Justice Lamar, the Federal government in all 
external relations being ‘‘ the exclusive representative and em- 
bodiment of the entire sovereignty of the nation,’’ it follows 
that any power possessed by any sovereignty is possessed by 
the United States; and unless specifically prohibited by the con- 
stitution can be exercised without restriction by the Federal 
government. 

The war and treaty making powers are not created by the con- 
stitution ; it merely designates agencies to exercise them. No 
one assumes that had such agencies not been designated, this 
nation could not have waged the wars and made the treaties of 
our history. The nation needs no express grant of power for 
any international act, and it has specific authority for extremely 
few. It had none when it laid the Embargo Act of 1807, nor 
when it extended sovereignty a hundred miles over Behring Sea, 
nor when it annexed Navassa and other Guano Islands. 

The right to acquire territory irrespective of its situs, contig- 
uous or foreign, by conquest, treaty, purchase or discovery, is an 
acknowledged and well established attribute of sovereignty and 
has been exercised by sovereigns from the beginning of recorded 
history. No one pretends that the right is specifically renounced 
in the constitution. Hence, it remains an attribute of the 
sovereign people, and Congress and the President, the sole agents 
and trustees of that sovereignty, have exclusive and unrestricted 
power to exercise it. 

I advance the proposition with deference that this right is 
itself a primary and substantive attribute of sovereignty, as is 
the right of national existence or of self-defense, and I shall 
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regard it in this discussion as the primary and fundamental 
authority for territorial expansion. 

The right to acquire is also derived from the enumerated con- 
stitutional powers to declare war and to make treaties. ‘+ The 
constitution confers absolutely on the government of the Union 
the powers of making war and of making treaties,’’ said Chief 
Justice Marshall, first advancing the theory; ‘* consequently that 
government possesses the power of acquiring territory either by 
conquest or by treaty.’’!  «* The power of the United States to 
acquire new territory by cession or conquest,’’ in the opinion of 
Mr. Justice Story, ‘‘ does not depend upon any specific grant in 
the constitution to do so, but flows as an incidental power from 
its sovereignty over war and treaties.”’? And Mr. Justice Brad- 
ley in the Mormon Church case said: ‘‘ The power to acquire 
territory * * is derived from the treaty-making power and 
the power to declare and carry on war. The incidents of these 
powers are those of national sovereignty and belong to all 
independent governments.’’ ® 

The right to acquire was also derived by Chief Justice Taney 
from the express power of Congress to admit new States. 
‘* The power to expand the territory of the United States by the 
admission of new States is plainly given,’’ he said. ‘ It has 
been held to authorize the acquisition of territory, not fit for 
admission at the time, but to be admitted as soon as its popula- 
tion and situation would entitle it to admission.”’ * 

II]. Rigut ro anp Govern. — Possessing the right to 
acquire territory, it follows as an inevitable consequence that we 
also possess the right to hold and hence to govern it.° In 1810 
the Supreme Court announced these views: ‘* The power of gov- 
erning and of legislating for a territory is the inevitable conse- 
quence of the right to acguire and to hold territory.”’* ‘* And 
whatever may be the source whence the power is derived,”’ it 
stated in a later case, ‘* the possession of it is unquestioned.’’? 
‘¢ It would be absurd,’’ was the opinion of Mr. Justice Bradley, 
**to hold that the United States has power to acquire territory 


11 Pet. 542. 3 186 U.S. 42. 6 6 Cranch, 336. 
2 Story Const., Sec. 1287. 4 19 How. 447. 7 1 Pet. 542. 
5 Story Const., Sec. 1324. 
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and no power to govern it when acquired.’”! Mr. Justice Mat- 
thews said of our right to hold and govern: ‘‘ That question is, 
we think, no longer open to discussion. It has passed beyond 
the stage of controversy into final judgment.’’? And Mr. Jus- 
tice Gray in a recent case thus summarized the law: ‘‘ The 
United States having rightfully acquired the territories, * * 
have the entire dominion and sovereignty, national and munici- 
pal, Federal and State, over all the territories.’’ * 

The right to acquire being a primary attribute of sovereignty, 
and the right to hold and govern being ancillary thereto, it 
follows that wherever our sovereignty extends there our right to 
acquire, and hence to hold and govern, extends also. The situs 
of the territory is immaterial; it may be contiguous or remote, 
on the American continent or in foreign lands. Our abstract 
right to acquire and hold is as plenary and sovereign in the 
Philippines as in Alaska or Arizona. 

III. Att or Expansion ARE Po.iticaL, Not Con- 
STITUTIONAL OR JUDICIAL. — Before considering the concrete 
application of these rights, it is important to determine their 
precise governmental character. Are they political or judicial? 
The public mind is so confused on all problems of expansion, 
that it bases every objection thereto on assumed violations of 
the constitution. Political questions differ from judicial in that 
none but the sovereign can determine them. A sovereign decides 
by his own will, sic volo, sic jubeo. A court decides according 
to the law prescribed by the sovereign. Political power is that 
which a sovereign exerts by its own authority; judicial power is 
that which a sovereign grants to its own courts. Political power 
is sovereign and plenary, while judicial power is derivative and 
limited. 

The ** maintenance and extension of our national dominion ”’ 
is a political and not a judicial problem. The reasons are thus 
stated: ‘* The President and Congress are vested with all the 
responsibility and powers of the government for the determina- 
tion of questions as to the maintenance and extension of our 
national dominion. It is not the province of the courts to par- 
ticipate in the discussion or decision of these questions, for they 


1136 U.S. 42-44. 2114 U.S. 44. 3 152 U. 8. 48. 
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are of a political nature and not judicial. Congress and the 
President having assumed jurisdiction and sovereignty * * 
all the people and courts of the country are bound by such 
governmental 

The acquisition of territory by treaty is, therefore, political 
and not judicial. The Senate can ratify, reject or modify any 
treaty. There is no limitation upon its treaty-making powers. 
It modified a draft treaty with England in 1795, with France in 
1801, with Norway and Sweden in 1818, with Mexico in 1848, 
and with Bolivia in 1862. It rejected many, among them the 
treaty of arbitration with England in 1896; and many it has 
ratified without change. The action of the President and Con- 
gress will be final as to all international and political phases of 
the pending treaty. As suggested by Mr. Justice Miller, if a 
court could modify or annul a treaty in these respects, it could 
‘* annul declarations of war, suspend the levy of armies, and 
become a great international arbiter, instead of a court of justice 
for the administration of the laws of the United States.”’? And 
referring particularly to the acquisition of new territory by 
treaty, the Supreme Court said: ‘*This court has solemnly and 
repeatedly declared that this was a matter peculiarly belonging 
to the cognizance of the legislative and executive departments, 
and that the propriety of their determination was not within the 
province of the judiciary to contravene or question.’’ * 

All questions also incident to acquisition and preliminary to 
government — whether the territory be contiguous or remote; 
whether our tenure be temporary or permanent; whether we 
keep, or give back, or sell, or lease; these are all political 
problems intrusted without appeal to the discretion of Con- 
gress.! 

Tue Constitution Not 


The same is emphatically true of the government of new 
territory. It belongs, as the Supreme Court has ruled, ‘ pri- 
marily to Congress, and secondarily to such agenaes as Con- 
gress may establish.’’*® ‘* Territories are not organized under 

1 50 Fed. Rep. 110. 414 Pet. 538; 9 How. 242; 18 
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the constitution, * * but are creations exclusively of the 
legislative department and subject to its supervision and con- 
trol; ’’! **Congress has full and complete legislative authority 
over the people of the territories and all the departments of the 
territorial governments; ’’? in ordaining territorial governments 
‘*all the discretion which belongs to legislative power is vested 
in Congress; ’’? also, *‘ In a territory all the functions of gov- 
ernment are within the legislative jurisdiction of Congress; ’’ * 
and finally, all territorial powers “are created by Congress ’”’ 
and all territorial acts ‘‘are subject to Congressional super- 
vision.”’ ® 

Hence, again, whether our new territory be organized or 
unorganized, governed directly or indirectly, temporarily or 
permanently; whether the constitution and Federal statutes be 
made operative, or new rules and regulations be enacted — these 
and all other problems of government are political and not 
judicial. 

IV. ConcreTE APPLICATION OF —ExTENT AND 
Means oF ExercisE.— Our abstract rights and their govern- 
mental character being thus determined, the concrete appli- 
cation of such rights, and the extent to which and the means 
by which they can be exercised, should next be considered. 

The power to ‘‘ dispose of territory ’’ under Art. IV., Sec. 3 
of the constitution, is not alternative to the power to rule and 
regulate. Both powers are granted and are unlimited.’ Con- 
gress can ‘* dispose of ’’ Porto Rico or the Philippines as unre- 
servedly as it can dispose of personal property, the prizes, for 
example, captured in the late war.’ We may cede the Philip- 
pines to the inhabitants thereof, as a gift, or on such terms as 
may be agreed. We may let them to tenants, as China is leas- 
ing its ports to European powers. We may sell them to any 
bidder, England, Germany, Japan, as Russia sold Alaska to us. 

The right to acquire territory being a primary attribute of 
sovereignty, and being therefore general and plenary, and the 
right to hold and hence to govern being a corollary thereof, 


1 9 How. 242. 3 114 U.S. 44. ® 8 Wheat. 589. 
2 101 U.S. 132. 4 86 Fed. R. 459. 7 14 Pet. 538. 
5 139 446. 
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it follows that the latter right irrespective of the constitution 
belongs to the United States as fully and completely as a similar 
right could belong to any sovereign nation. So far as rights 
are concerned, if England can hold and hence govern colonies 
so can we. If Russia has the right to exercise sovereignty over 
Port Arthur, we have an equal right of sovereignty to rule the 
Philippines. 

In the absence of constitutional provision, this attribute of 
sovereignty might have been exercised by the Executive, by Con- 
gress, or by both. But the constitution specifically designates 
Congress as the sole agent of sovereignty ‘‘ to make all needful 
rules and regulations respecting the territory of the United 
States; ’’! and the decisions of the Supreme Court are uniform 
that these words alone empower Congress to regulate or rule 
territories in the manner and by the means it chooses — ranging 
from a join protectorate such as we extend over Samoa, to a 
fully organized territorial government such as we maintain in 
Arizona. 

SAMOA, AND THE GuANO ISLANDs. 


In 1872 Pango-Pango harbor, by a treaty of cession, was 
*¢ given up to the American Government,’ but until recently 
we had not even established our sovereignty over that harbor, 
merely exercising a protectorate over Samoa, jointly with En- 
gland and Germany.? The Guano Act declares that any island 
discovered by an American citizen shall be ‘* considered as ap- 
pertaining to the United States.’’* Under this act we exercise 
not merely a protectorate, but actual, though tenuous, govern- 
mental authority over Navassa, Roncados, Howland, Baker, and 
several other guano islands.‘ 


PROVISIONAL GOVERNMENTS. 


The President now maintains provisional military governments 
in Cuba, Porto Rico and the Philippines — provisional upon the 
ratification of the treaty and upon the subsequent action of Con- 
gress. Upon ratification, and until Congress makes ‘‘ rules and 


1 Art. IV., Sec. 3. 4137 U. S. 206, 647; 25 Fed. R. 
21 Whart. Dig. 436. 675; 44 Barb. 28. 
3 U.S. Rev. Stat., Sec. 5570. 


OUR RIGHT TO ACQUIRE AND HOLD FOREIGN TERRITORY. 169 


regulations,’’ the President may continue these governments. 
Many precedents are furnished by our history — during and 
after the Mexican War, in Tamaulipas and California; and after 
the Rebellion, in Florida, Alabama and Arkansas from 1865 
to 1868, in Mississippi and Georgia from 1865 to 1869, and in 
Virginia and Texas from 1865 to 1870. 

The President may, also, in his discretion, abolish military 
rule and establish provisional civil governments — provisional 
again until Congress enacts ‘‘ rules and regulations.’’ Such was 
the first and only American civil government established in 
California prior to Statehood. Concerning it, the Supreme 
Court said: The civil government of California ‘‘ had its origin 
in the lawful exercise of a belligerent right over a conquered 
territory. * * It did not cease, as a matter of course, or 
as a necessary consequence of the restoration of peace. The 
President might have dissolved it by withdrawing the army and 
navy officers who administered it but he did not do so. Con- 
gress could have put an end to it but that was not done. The 
right inference from the inaction of both is, that it was meant to 
be continued until it had been legislatively changed. * * 
It must be presumed that the delay was consistent with the true 
policy of the government.’’! This provisional civil government 
was continued after the treaty of peace, until California was 
admitted to the Union and its legality and powers were sustained 
by the Supreme Court.? Until Congress acts, it will be the duty 
of the President under his war power to maintain in the ceded 
territory such military or civil rule as he chooses,’ and the prece- 
dents furnish him ample political and judicial support. 


CoLontzs AND TERRITORIES DEFINED. 


Congress, however, whenever it determines to exercise its pre- 
rogatives, can govern the new acquisitions, as ‘‘ organized ’’ or 
‘* unorganized ”’ territories, directly or indirectly, temporarily 
or permanently. ‘* Dependencies ’’ or * provinces,’’ as defined 
by our courts, are territories already partially or wholly settled, 
distinct from the sovereign State, but belonging to it and subject 


16 How. 193. 2 16 How. 190. 5 20 Wall. 894; 16 How. 190. 
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to the laws and regulations it may prescribe.! ‘* Colonies ’’ are 
territories settled by citizens of the sovereign or parent State; ? 
‘*unions of citizens or subjects who have left their country to 
people another and remain subject to the mother country.’ ® 
Porto Rico and the Philippines already densely populated, and 
affording little opportunity for American colonization, cannot, 
under our decisions, be strictly designated ‘* colonies.”’ 

‘* Organized territories’’ are portions of the public domain over 
which Congress has extended our constitution and laws, and has 
established a system of organized local government; such are 
Arizona, New Mexico and Oklahoma.‘ ‘* Unorganized terri- 
tories ’’ possess no organized local government, are usually not 
subject to our constitution and laws, and are ruled directly by 
Congress. Such are Alaska and Indian Territory. Territories, 
dependencies and provinces are in our jurisprudence practically 
synonymous terms. ‘* Territories’’ in legal contemplation are 
organized or unorganized dependencies or provinces. The phrase 
has been incorporated in our political and juridical history for 
a century, and if we should designate Hawaii, Cuba, Porto 
Rico and the Philippines as *‘ territories,’’ it would be more 


in harmony with American institutions than to style them 
** colonies.”’ 


ABSOLUTE PowER OF ConGREss OvER TERRITORIES. 


Congress has the same power over its public domain as over 
any other property belonging to the United States. ‘+ This 
power ’’ said the Supreme Court ‘‘ is vested in Congress without 
limitation, and has been considered the foundation upon which 
territorial governments rest. The Supreme Court early an- 
nounced the comprehensive principle that ‘* territories are not 
organized under the constitution nor subject to its complex dis- 
tribution of the powers of government as the organic law but 
are the creations exclusively of the legislative department and 
subject to its supervision and control.’’? Chief Justice Waite 


1 3 Wash. C. C. R. 286. 5 29 Fed. R. 2C€5; 14 Pet. 537; 18 
2 3 Wash. C. C. R. 286. Wall. 319; 136 U. S. 42. 

8 Bouv. Tit. Colony. 6 14 Pet. 537. 

4 Rev. Stat., Secs. 1839-95. 7 9 How. 242. 
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sustaining this power of Congress said: ‘* All territory within 
the jurisdiction of the United States not included in any State 
must, necessarily, be governed by or under the authority of Con- 
gress). * * It has full and complete legislative authority 
over the people of the territories and all the departments of the 
territorial governments.’’! In a later case the court decided 
that ‘‘ In ordaining government for the territories, all the discre- 
tion which belongs to legislative power is vested in Congress.’’? 
‘*The power of Congress over the territories is general and 
plenary,”’ said Mr. Justice Bradley.* And the court, summariz- 
ing the whole matter, annoucned this opinion through Mr. Justice 
Brewer: ‘* A territory is a political community, organized by 
Congress, all whose powers are created by Congress, and all 
whose acts are subject to Congressional supervision.’’ ¢ 

Under this full and comprehensive authority, the form of 
local civil government first compels attention. It is absolutely 
in Congressional discretion. ‘* All the discretion which belongs 
to legislative power is vested in Congress,’’ said the Supreme 
Court, ‘and that extends * * to determining by law from 
time to time the form of the local government, in a particular 
territory.° ‘*There can be no question,’’ said Judge Dawson, 
‘* of the authority of Congress to enact such forms of territorial 
government within the territories as it may choose or deem 
best.’’ 


May Route From WasHINGTON. 


All the functions of government being within legislative dis- 
cretion, Congress may exercise them directly from Washington, 
or indirectly through organized local rule.’ It may, as suc- 
cinctly put by Judge Morrow, ‘* legislate in accordance with the 
separate needs of each locality, and vary its regulations to meet 
the conditions and circumstances of the people.’’® In the lan- 
guage of Chief Justice Waite, ‘* Congress may not only abrogate 
laws of the territorial legislatures, but it may itself legislate 


1101 U. S. 132. 5114.0. S. 44. 

2 114 U.S. 44. 6 29 Fed. R. 205. 

3 136 U. S. 42. 7 86 Fed. R. 459; 18 Wall. 319; 114 U.S. 44. 
4139 U.S. 446. 8 86 Fed. R. 459. 
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directly for the local government. It may make a void act of 
the territorial legislature valid and a valid act void.’’! It is 
true that Congress, with few exceptions, has not directly enacted 
the municipal laws of territories; but this is a matter of legis- 
lative discretion, not a constitutional obligation, and Congress 
may, if it chooses, enact at Washington all municipal laws for 
Hawaii, Porto Rico and the Philippines, as it does now for the 
District of Columbia and Alaska.? 


Our Former 


Under the Ordinance of 1787, as subsequently modified, the 
territories of Ohio, Mississippi, Indiana, Michigan and Illinois, 
had a governor, judges, and council appointed or selected by 
Congress; governments as purely colonial except for a delegate 
in Congress, as any to-day maintained by England, Germany or 
France. 

Orleans Territory, a part of the Louisiana Purchase, existed 
from 1804 to 1812, and furnished another example of colonial 
administration, — a local legislature, a governor exercising the 
functions of the old Spanish Intendant, a justiciary administer- 
ing the old Spanish code, — all appointed by the President; Fed- 
eral statutes operative only in criminal cases, and a separate port 
law for New Orleans.’ Of it Nicholson of Delaware said: ‘ It 
is in the nature of a colony whose commerce may be regulated 
without any reference to the constitution.’’ Concerning the 
statute organizing the territory, Benton remarked: ‘ It was a 
startling bill, continuing the existing Spanish government, put- 
ting the President in the place of the King of Spain, putting all 
the territorial officers in the place of the King’s officers, and 
placing the appointment of all these officers in the President 
alone.’’* Yet the validity of the Orleans government was re- 
peatedly sustained by the Supreme Court.® In many respects 
it might furnish an acceptable model of civil rule by Congress 
for Porto Rico, the Philippines, and even Hawaii. 


101 U. S, 132. * Adams’ U.S. History, Vol. 2, p. 
2152 U. S. 48; 101 U. S183; 114 119. 

U.S. 44; 1 Deady, 31; 86 Fed. R. 459. 5 2 How. 344; 3 How. 589; 13 Wall. 
3 2 How. 344. 434, 
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AvaskA Now a Cotony. 


Alaska was ceded to us in 1867, without any treaty covenants 
for future admission as a State. The constitution and Federal 
laws have not been made operative therein, and only such stat- 
utes have been extended over it as circumstances gradually re- 
quired. It is an unorganized territory, governed directly from 
Washington.’ Physically it is foreign, its nearest point being 
400, and its farthest 2,406, miles from Seattle. The Aleutian 
islands extend even into the geographical limits of another con- 
tinent. For thirty-two years a few judicial and executive, but 
no legislative, functions of government have been conferred 
upon the inhabitants. ‘‘ Congress,’’ said Judge Dawson, ‘‘ could 
confer upon Alaska such powers, judicial and executive, as they 
deemed most suitable to the inhabitants. It was unquestion- 
ably within the constitutional power of Congress to withhold 
from the inhabitants of Alaska the power to legislate and make 
laws.”’? 


Can TERRITORIES PERMANENTLY. 


The right to govern territories temporarily or permanently is 
equally in the discretion of Congress. The opponents of ex- 
pansion urge, however, that every foot of soil acquired by this 
nation is impressed with a trust or franchise of statehood, and 
that the constitution prohibits its acquisition except for such 
ultimate purpose. The permissive language of Art. IV.* is 
construed as mandatory. It is said to be unconstitutional to 
hold territory even temporarily except ‘in a state of pupilage,”’ 
as Judge Bradley expressed it, in preparation for eventual 
statehood. 

Drep Scorr Casr. 


This objection is based upon the decision of the Supreme Court 
in the Dred Scott case. Chief Justice Taney’s words are now 
historic: ‘* There is certainly no power given by the constitution 
to the Federal government,’’ he said, ‘‘ to establish or maintain 
colonies bordering on the United States or at a distance, to be 
ruled and governed at its own pleasure, nor to enlarge its-terri- 


1U.S. Rev. Stat., Sec. 1954. 2 29 Fed. R. 205. 3 Sec. 3. 
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torial limits in any way except by the admission of new States. 
That power is plainly given. * * It has been held to 
authorize the acquisition of territory not fit for admission at the 
time, but to be admitted. * * It is acquired to become a 
State and not to be held as a colony.’’! 

1. I am of opinion that this declaration is not a dictum, as 
often contended, but a vital part of the decision; an essential 
step in an elaborate argument; a point necessarily involved in 
deciding that the Missouri Compromise was unconstitutional and 
Dred Scott a slave and not a citizen. 

2. The Dred Scott decision has never been judicially reiterated. 
No court ever concurred in it. It precipitated the civil war; it 
is stamped with the bad eminence of ante-bellum conflicts; its 
very title is odious and sends a shudder through a reunited 
people. Such is the only decision quoted to-day against ter- 
ritorial expansion. 

3. The decision is either law or not law. It cannot be valid 
as to colonies, a secondary consideration, and invalid as to slav- 
ery, aprimary issue. It must stand or fall as a whole. Hence 
we have this dilemma: If to-day the Dred Scott decision is law, 
then the Thirteenth, Fourteenth and Fifteenth Amendments 
are not law; the results of the Rebellion are nullified; the Mis- 
souri Compromise was unconstitutional; slavery can be main- 
tained in all our territories; and the negro has no “ rights 
which the white man is bound to respect.’’? This dilemma has 
been overlooked. 

4. The major premise of Judge Taney’s argument against 
colonies is that our sole authority to acquire territory is derived 
from the power to admit States. That proposition has never 
been accepted by any other judge or court. On the contrary, 
unanimous benches have declared our right to acquire territory, 
irrespective of its situs, and irrespective also of any franchise of 
statehood, as a primary attribute of sovereignty and as a corol- 
lary of the war and treaty powers. Judge Taney’s major premise 
has been specifically overruled three times.* The Supreme 
Court having held it utterly fallacious, all his arguments fall 


119 How. 446, 447. $16 Wall. 434; 186 U. S. 42; 137 
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with it. His conclusion, therefore, that we cannot hold terri- 
tories per se, falls also, and is as dead to the American people 
as the Stamp Act, or statutes against witchcraft. 

5. The utter futility of the declaration should be observed. 
It is without practical value. What right had the court to 
make it? What jurisdiction had it over the subject? Can an 
injunction restrain the Senate? Can the President be enjoined? 
How will the Supreme Court prohibit this sovereign nation from 
extending its sovereignty over conquered territory? The error 
is fundamental. Judge Taney’s decision was intended to and 
did encroach upon the political power of the government. He 
had no authority to do so. His decision pro tanto, judged 
even by his own clear and logical utterances in other cases, was 
not law when uttered and is not law to-day. 

6. An exhaustive investigation of the writings and speeches 
of the founders of our government, and a scrutiny of the pro- 
ceedings attending our acquisition of the Northwest, Louisiana 
and Florida Territories, establish beyond dispute the historic 
inaccuracy of Judge Taney’s assertion that it was intended to 
impress a trust or franchise of statehood upon all newly acquired 
territory. Edmund Randolph submitted to the Federal Conven- 
tion the first propositions relative to new States and Territories. 
Madison offered amendments, and then the present language 
was introduced into the constitution on motion of Gouverneur 
Morris. During the controversy over the Louisiana cession in 
1803 he was appealed to for information in regard to the mean- 
ing of the third section of the fourth article. He answered: 
‘*I am very certain I had it not in contemplation to insert a 
decree de coercendo imperio in the constitution. I knew then, 
as well as I do now, that all North America must at length be 
annexed to us.’’! A few days later, he again replied: ‘+ I mis- 
took the drift of your inquiry, which substantially is, whether 
Congress can admit, as a new State, territory which did not 
belong to the United States when the constitution was made. 
In my opinion, they cannot. I always thought, when we should 
acquire Canada and Louisiana, it would be proper to govern 
them as provinces, and allow them no voice in our councils. In 


1 3 Mor. Writ. 185. 
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wording the third section of the fourth article, 1 went as far as 
circumstances would permit to establish the exclusion.’’! 


CHANGED ATTITUDE oF ANTI-EXPANSIONISTS. 


The opposition to acquiring Louisiana was based upon the 
treaty covenants guaranteeing ultimate statehood. No oppo- 
sition developed to acquiring and holding territories or depend- 
encies per se. That right seems to have been assumed without 
discussion.?- The resolution of the Massachusetts Legislature is 
one of many similar public expressions: ‘*‘ The annexation of 
Louisiana to the Union transcends the constitutional power of 
the government of the United States. It forms a new confed- 
eracy to which the States united by the former compact are 
not bound to adhere.’’* The Supreme Court has long since 
overruled these objections. I cite them merely to show that at 
the beginning of the century anti-expansionists acknowledged 
the nation’s right to expand, insisted that new territory be gov- 
erned permanently as such, and objected to its ultimate admis- 
sion to statehood. At the close of the century anti-expansionists 
deny our right to expand, if territory be governed permanently 
as such, and insist that all acquisitions must be converted into 
States. 

Both legal and historic precedents are thus established for 
governing new acquisitions, as organized or unorganized terri- 
tories, directly or indirectly, temporarily or permanently. All 
such questions also, are political, subject to the discretion and 
power of Congress, and foreign to the jurisdiction of the con- 
stitution and courts. 

V. Crvit Rieuts PowiticaL Stratus or INHABITANTS. — 
The civil rights and political status of inhabitants of ceded terri- 
tory are those guaranteed by treaty and conferred by Congress. 
They acquire no rights under our constitution and Federal 
statutes, ex proprio vigore. The constitution makes ‘ all treaties 
the supreme law of the land.’’* Treaties, as Chief Justice 
Marshall held, are obligatory upon the people of the United 
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States; ' and binding ‘* as a constitutional law.’’* The pending 
treaty with Spain provides: ‘‘ The civil rights and political 
status of the native inhabitants of the territories hereby ceded 
to the United States shall be determined by the Congress.’’ * 
Hence if Congress should ratify the treaty and do no more, that 
document alone would measure the civil rights and_ political 
status of the inhabitants of the ceded territory. 


ConsTITUTION AND STATUTES NOT SELF-OPERATIVE. 


Originally the constitution was operative in the thirteen States 
which ratified the document.‘ As new States were admitted, the 
constitution became operative therein ex proprio vigore, even if, 
as in the case of Texas, it had not previously been extended over 
the annexed territory.6 The geographical limits of Federal 
statutes are the national boundaries on the day of enactment. 
If our domain is expanded, our statutes are not ex proprio vigore 
expanded also. 

Statutes possess no innate power of expansion. The Dingley 
tariff, for instance, is limited strictly to the area of the United 
States as it existed July 24, 1897. To make it operative over 
Porto Rico, the Philippines, or a single foot of new territory, a 
special act extending it is necessary. Even when new States 
are admitted, two statutes are required — one admitting to state- 
hood and hence to the rights of the constitution —the other 
extending our laws over the admitted territory. The thirteen 
original States were a mere fringe along the Atlantic. By con- 
quest, annexation and purchase, within a hundred years, we 
expanded our territory on this continent over 3,250,000 square 
miles, and over all this vast domain, with the exception of Alaska, 
the constitution and laws of the Union have been made opera- 
tive by more than a hundred special acts of Congress. Prior to 
1850, there was no uniformity of legislative expression; but 
every organized territory then existing, and every territory sub- 
sequently organized, became subject to the following section of 
the Revised Statutes: **The constitution and all laws of the 


1] Pet. 542. 4 Art. VII., Sec. 1. 
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United States which are not locally inapplicable shall have the 
same force and effect within all the organized Territories and in 
every Territory hereafter organized, as elsewhere within the 
United States.’ 

In an early case Chief Justice Marshall decided that territory 
annexed did not ipso facto derive rights from the constitution. 
Its only rights, he said, were those ‘* stipulated in the treaty,”’ 
or granted by ‘* its new master.’’? Mr. Justice Nelson in a sub- 
sequent case suggested a potent reason therefor. Territories 
‘‘are not,’ he said, ‘‘ organized under the constitution.’’ 
‘* They are the creations exclusively of the legislative depart- 
ment of the government, and subject to its supervision and con- 
trol.’’* If territories are neither created, nor organized, nor 
supervised, under authority of the constitution, how can it be 
urged that they acquire rights from the constitution ex proprio 
vigore? Consider also the remarks of Mr. Justice Bradley: 
‘* The extent of the power thus granted (to territories) depends 
entirely upon the organic act of Congress in each case, and it is 
at all times subject to such alterations as Congress may see fit 
to adopt.’’* Also the words of Mr. Justice Brewer: ‘* A ter- 
ritory is a political community organized by Congress, all whose 
powers are created by Congress, and all whose acts are subject to 
Congressional supervision.’’*® If all territorial rights and powers 
are created by Congress, then none is created by the constitution ; 
if all are subject to alteration and supervision by Congress, then 
none is fixed and unalterable by virtue of the constitution. 


No INALIENABLE RiGuts. 


Not only are the constitution and laws not operative, but Con- 
gress, in creating, organizing and supervising territories is not 
bound to grant the inhabitants any of our so-called ‘* inalienable 
rights,’’ not even those enumerated in the constitution and its 
amendments and commonly called the ‘ Bill of Rights.’’ This 
principle was distinctly announced by the court in an elaborate 
opinion in the Mormon Church case, in which all the author- 


1 § 1891. 8 9 How. 252. 
21 Pet. 542. 418 Wall. 319. 
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ities were thus summarized: ‘* Doubtless Congress, in legislat- 
ing for the Territories, would be subject to those fundamental 
limitations in favor of personal rights which are formulated in 
the constitution and its amendments; but these limitations 
would exist rather by inference and the general spirit of the con- 
stitution from which Congress derives all its powers, than by any 
express and direct application of its provisions.’’! Although 
this doctrine may startle humanitarians, it was reiterated with 
approval by Mr. Justice Harlan, in a decision of the Supreme 
Court on April 25th last.2 Ex-Senator Edmunds’ recent state- 
ment is not necessarily in conflict with these views. ‘‘ The 
constitution,’’ he said, ‘‘does operate and have full force 
in our territories in the respects that affect the personal 
and civil rights of all.’’ That is unqualifiedly true of every 
organized territory since 1850. The constitution has been 
specifically made operative therein. For forty-nine years the 
inhabitants of Arizona and New Mexico have enjoyed the 
same ** personal and civil’’ rights under the constitution as 
the inhabitants of New York. But if Senator Edmunds in- 
tends his statement to apply to Alaska or Porto Rico or the 
Philippines, or any other unorganized territory over which 
the constitution and Federal statutes shall not have been speci- 
fically extended by Congress, he is opposed by uniform decisions 
of the Supreme Court. 


Tue HicHer Law. 


99 


The ‘inalienable rights’’ of the inhabitants of conquered 
territory, even if not guaranteed by the constitution, are secured 
by those fundamental, unwritten laws, characterized in the 
Declaration of Independence as ‘‘ the laws of nature and of 
nature’s God.’’ They are synonymous with the * general spirit 
of' the constitution,’’ referred to in the Mormon Church case; 
they are but another name for the enlightened moral sentiment 
of the nation; they constitute the higher laws of American 
civilization, superior to the constitution, more potent than writ- 
ten precepts, pervading all our institutions and vitalizing not 
only our statutes but the constitution itself. 


1 136 U.S. 44. 2 170 U. S. 349. 
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And these higher laws of right and justice are not without 
means of enforcement. As Chief Justice Marshall said: ‘* Hu- 
manity, acting on public opinion, has established as a general 
rule that the conquered shall not be wantonly oppressed, and 
that their condition shall remain as eligible as is compatible with 
the objects of the conquest. * * Public opinion, which 
not even the conqueror can disregard, imposes these restraints 
upon him, and he cannot neglect them without injury to his fame 
and hazard to his power.’?! And Chancellor Kent maintained 
that these laws were ‘* under the protection of public opinion,’’ 
and ‘* enforced by the censures of the press.’’ No nation, he 
said, could violate them ‘* without being subjected to the penal 
consequences of reproach and disgrace.’’? To the sacred moral 
obligation imposed by the higher laws of our nation may be 
safely intrusted the inalienable rights of the Filipinos and Porto 
Ricans. 

It may be assumed, therefore, as incontrovertible that the 
inhabitants of ceded territory, acquire no rights from the con- 
stitution, Federal statutes, or treaties, except such as are spe- 
cifically granted. This principle has been overlooked in all 
pending discussions, but its logical application will solve the 
most perplexing problems of expansion, and among them the 
following : — 


REPUBLICAN ForM OF GOVERNMENT. 


(1.) It is urged that the inhabitants of ceded territory possess 
implied rights to a republican form of government. Even our 
constitution guarantees only ‘to every State in this Union, a 
republican form of government.’’* It guarantees no form of 
government whatever to a territory. We cannot put the inhabi- 
tants to the sword, but we can banish them entirely from the 
country and confiscate their property,‘ or grant them any quan- 
tum of rights even to statehood. Natural rights of barbarians 
to a republican form of government — who can define them: 
None exists outside of Utopia or Plato’s Republic. Whatever 
is granted, is an act of sovereign grace. Any government, or 


1 8 Wheat. 589. 3 Art. IV., Sec. 4. 
2 Kent’s Com., Vol. 1, 181. * 8 Cranch, 122; 143 U. S. 356. 
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no government, rests with Congress. Any right, or no right, is 
in sovereign discretion. 


TaxaTION WiTHOUT REPRESENTATION. 


(2.) Taxation without representation is an equally fallacious 
doctrine. In an early case the court decided that the power of 
Congress to tax the territories as well as States, irrespective of 
representation, was ‘* incontrovertible.’’ ‘*If it were true,’’ it 
further said, ‘‘ that according to the spirit of our constitution, 
the power of taxation must be limited by the right of repre- 
sentation, whence is derived the power to lay and collect duties, 
imposts and excises? ’’ ! 


INHABITANTS NOT CITIZENS. 


(3.) Inhabitants of the States of the Union have a dual 
citizenship, State and Federal. Article. [V. Sec. 2, guarantees to 
‘* the citizens of each State all the privileges and immunities of 
citizens of the several] States.’’ But this interstate citizenship is 
granted only to citizens of a State, not to citizens of the United 
States. There is no citizenship of a territory, and the only citi- 
zenship Congress can confer is national.2 The Fourteenth 
Amendment provides that ‘all persons born or naturalized in 
the United States and subject to the jurisdiction thereof, are 
citizens of the United States.’’ Children of ambassadors and 
consuls born here are not ‘* subject to our jurisdiction,’’ and 
do not become citizens.’ ‘* This section,’’ said the Supreme 
Court, ‘‘ contemplates two sources of citizenship and two 
sources only, birth and naturalization.’’* Persons may be 
naturalized either individually under the naturalization acts, or 
** collectively,’’ as the court explained, ‘‘ by the force of a 
treaty by which foreign territory is acquired.’’> Inhabitants 
of Porto Rico and the Philippines not being naturalized, and 
the pending treaty not providing for the naturalization of either 
native or Spanish subjects, it follows that they can only be- 
come citizens by a specific act of Congress. The pending bill 
for Hawaii contains such naturalization provisions. 


' 5 Wheat. 325. 3 16 Wall. 73. 5 112 U. S. 102. 
292U.S. 542. * 112 U. S. 101; 169 U. S. 702. 
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The only other source of American citizenship is birth, 
and that must be within American territory, over which the 
constitution and laws shall have been specifically extended. 
No constitution, no Fourteenth Amendment; hence no citizen- 
ship by birth. Therefore, if Congress ratifies the treaty and 
does no more, neither present nor future native inhabitants will 
be citizens; but if Congress extends our constitution and laws 
over the annexed domain, all present and future native inhabit- 
ants will be endowed with Federal citizenship. 


Can Prouisit [mmMiGRATION. 


(4.) The inhabitants of ceded territory, not being citizens, 
will have no right to immigrate to this country. Their rights 
will be no more nor less than those of aliens of like race immi- 
grating from any foreign land. The Chinese in the Philip- 
pines and Hawaii will be excluded absolutely, under our Chinese 
Exclusion Acts.’ Malays, constituting a considerable propor- 
tion of the Filipinos, being neither black nor yellow, but brown, 
the fifth subdivision of the human race, can be excluded as abso- 
lutely as the Chinese. It has been repeatedly suggested by the 
Supreme Court that the Thirteenth, Fourteenth and Fifteenth 
Amendments apply only to whites and blacks and not to Chinese, 
and hence Malays.?, White and black inhabitants migrating 
to this country can be admitted on the same terms and no other, 
as white and black immigrants from any foreign land. Citi- 
zenship and that alone prevents exclusion. Any United States 
citizen, whatever his race or origin, may under protection of 
the Fourteenth Amendment re-enter the United States and pass 
from one State to another, and Federal or State governments 
cannot deny him that right except in punishment for crime.’ 

Hence unless Congress confers citizenship, Caucasians and 
Negroes will be admitted under our immigration laws; while 
Mongolians and Malays may be debarred absolutely ; and threat- 
ened incursions of cheap labor will not imperil the interests of 
American workmen. 


1 180 U. S. 581. 3 21 Fed. Rep. 910; 180 U. S. 581; 
216 Wall. 73; 100 U. S. 306; 112 169 U.S. 649. 
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No Unirorm Tarirr. 


(5.) In construing the provision of the constitution that 
‘*all duties, imposts and excises shall be uniform throughout 
the United States,’’! Chief Justice Marshall in 1820 defined, 
** United States.’’ ‘* Does this term,’’ he said, ‘* designate the 
whole or any particular portion of the American empire? Cer- 
tainly this question can admit of but one answer. It is the name 
given to our great Republic, which is composed of States and 
territories. The District of Columbia, or the territory west of 
the Missouri, is not less within the United States than Maryland 
or Pennsylvania.’’? In its ultimate analysis, it included all 
the land owned by the nation in 1820, It includes all the land 
owned to-day — even Alaska and Hawaii. It will include every 
foot of soil that may be ceded by the pending treaty. The 
islands will no longer be a part of Spain; they will not be inde- 
pendent; they will be ours, ceded, annexed, their very soil form- 
ing a constituent portion of the physical area of the United 
States. Our national entity is coterminous with our physical 
domain, and will any one assert that our physical domain is not 
co-extensive with our national entity? Judge Marshall’s views 
are thought to favor free trade. It is assumed that the uniform 
tariff provisions of the constitution will become operative and 
compel free trade within all our borders. But are not protec- 
tionists and free traders zealously quoting Marshall and Taney 
and Webster and Calhoun, while they overlook a principle which 
renders their dispute purely academic? 

How will tariff regulations become operative? There is no 
provision in the treaty; hence that document does not apply. 
The constitution and statutes do not operate ex proprio vigore ; 
hence they do not apply. We find ourselves again relegated to 
Congress. If it makes operative the constitution and Dingley 
tariff, they will be operative — otherwise not. If it enacts new 
tariff laws, those laws will prevail. If, however, Congress rati- 
fies the treaty and does nothing more, leaving the adjustment of 
tariffs to the President as a war power, such course is equally 
within Congressional discretion. 


1 Art. 1, Sec. 8. 2 5 Wheat. 319. 
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TARIFF PRECEDENTS. 


These principles have been applied on several occasions in our 
history. Louisiana was ceded in 1803; Orleans Territory was 
organized therefrom in 1804; and in 1812 it was admitted as 
the State of Louisiana. Our tariff imposed a lower duty by 
twenty-five per cent on goods imported in American than in 
foreign bottoms. The Louisiana treaty gave a similar reduction 
to French and Spanish merchantmen trading in New Orleans, 
thus establishing lower duties there on French and Spanish im- 
ports by twenty-five per cent. than elsewhere in the Union. For 
eight years the Territory of Orleans had an essentially different 
tariff system from the rest of the United States. 

Florida was ceded to us in 1819. After we had taken pos- 
session, it was decided by the Treasury Department that goods 
imported from Florida, before Congress had made our laws 
operative therein, were liable to duty. ‘‘ That is,’’ said Chief 
Justice Taney, ‘* although Florida had by cession actually become 
a part of the United States, and was in our possession, yet under 
our revenue laws, its ports must be regarded as foreign until 
they are established as domestic by act of Congress.’’ ! 

In 1846 the Mexican State of Tamaulipas was conquered by 
us. During our military and civil rule therein, and prior to the 
treaty of peace in 1848, there arrived at Philadelphia an Ameri- 
can vessel cleared from Tampico, upon whose cargo duties were 
exacted as from a foreign country. The Supreme Court, sus- 
taining the tariff, said: ‘* There was no act of Congress estab- 
lishing a custom house at Tampico, nor authorizing the appoint- 
ment of acollector. The regulations the collector adopted were 
- not those prescribed by law but by the President in his character 
of commander-in-chief. The permit and coasting manifest 
granted by an officer thus appointed, and thus controlled by 
military authority, could not be recognized in any port of the 
United States, nor could they exempt the cargo from the pay- 
ment of duties.’’*? Commenting generally upon this and other 
instances, Chief Justice Taney made this decisive utterance: 
‘* The treasury department, in no instance that we are aware of 
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since the establishment of the government, has ever recognized 
a place in a newly acquired country as a domestic port, unless it 
had been previously made so by act of Congress. The principle 
thus adopted and acted upon by the executive department of the 
government has been sanctioned by the decisions in this court 
and the circuit courts, whenever the question came before them. 
And all of them maintain that under our revenue laws every 
port is regarded as a foreign one unless the custom house from 
which the vessel clears is within a collection district established 
by act of Congress, and the officers granting the clearance ex- 
ercise their functions under the authority of the laws of the 
United States.’’ ! 

A separate tariff may be provided for the new territory by 
the simple means of continuing the present military governments. 
Their ports may thus remain foreign for tariff purposes ;? they 
may levy a tariff on imports from us, and their goods continue 
to be subject to our import duties. As the Supreme Court 
specifically decided relative to the provisional governments of 
the South, such governments can ‘* prescribe the revenues to be 
paid and apply them to their own use or otherwise.”’* And 
these governments, as we have seen, may continue indefinitely, 
and be terminated only in Congressional discretion.‘ 

New territory, therefore, may be acquired without becoming 
subject to the tariff provisions of our constitution and laws. 
Sugar from Cuba and Hawaii, tobacco from Cuba and Porto 
Rico, and the products of the Philippines and Ladrones will not 
be admitted duty free, unless Congress so determines. Hence 
the vast sums invested in our sugar and tobacco industries need 
not be imperiled, nor need colonial imports reduce our customs 
revenue or disturb our economic status. 


Tue Open Door. 


(6.) The commerce of our territories with foreign States 
involves the international trade problem of the ‘‘ open door.’’ 
The President’s recent proclamation to the Filipinos has been 


1 9 How. 617. 
2 9 How. 615. 


3 20 Wall. 390. 
4 16 How. 164. 


186 33 AMERICAN LAW REVIEW. 
misunderstood. ‘* All ports,’’ he says, ‘* will be opened to the 
commerce of all friendly nations. All goods * * will be 
admitted upon payment of such duties and other charges as shall 
be in force at the time of the importation.’’ If no duties are in 
force, none will be exacted. If Dingley Tariff duties or any 
other exist, they must be paid. This is no ‘* open door,’’ nor 
even free trade. It is moreover only a military order, and may 
at any time be rescinded by the President. But when Congress 
makes ‘*rules and regulations ’’ for the new territory, what 
then? If it should extend our constitution and laws over the 
islands, free trade would then, as now, prevail within all om 
borders, and theoretically the Dingley Tariff between us and the 
rest of the world. The uniform tariff clause of the constitution 
being operative, Congress would have no more authority to 
admit English goods free at Manila than at New York or Phila- 
delphia. It must not be forgotten, however, that such action, 
while conclusive within our boundaries, is not final in our inter- 
national relations. The President and Senate have under the 
constitution unlimited power to make trade treaties. If we are 
not prepared to adopt free trade in its entirety, we must con- 
tinue in the future as in the past, to regulate our open doors by 
treaty and not by statute. As matter of fact there has been no 
uniformity of tariff with foreign nations since our government 
began. The ‘‘ favored nation ’’ clause has not prevented trade 
treaties, for nations have uniformly ignored the clause in their 
trade wars. A trade war now exists between the United States 
and every European nation ,in the Orient except England. If 
England permits us to trade in China and India, the treaty- 
making power of our government can permit England to trade 
in the Philippines; if other European powers exclude us from 
their Asiatic ports, our treaty-making power, by refusing dis- 
criminating tariffs, can practically exclude them from the Philip- 
pines. There is no constitutional objection to giving Spain the 
preferential duties provided in Article IV. of the pending treaty ; 
and, if policy dictates, the President and Senate can extend 
similar discriminations to our trade allies, and refuse them to 
nations waging a tariff war against us. 
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Momentous Pros_ems Confront ConGREss. 


During the past year the American people have resolved upon 
a most momentous policy — to expand their continental bounds, 
acquire foreign territory, and take their place among nations as 
a dominant world power. Expansion is no longer a theory, but a 
fact. To the press of this country more than to any other aggre- 
gate intellectual force must be ascribed the development of this 
national policy, and for services thus rendered no tribute of 
praise can be unmerited. The pending treaty will be ratified at 
the present session, and in practically its present form. As 
Senator Gray tersely remarked, ‘it will merely put us in con- 
trol of the situation.’” Then will confront Congress the gravest 
problems of the century. We have never legislated for bar- 
barians in the Orient, nor enacted municipal laws for Malays, 
nor adjusted our institutions to Asiatic civilizations. Old prin- 
ciples must he applied to new conditions. Congress shares the 
general confusion of public thought, distrusts its own preroga- 
tives, and while possessing absolute power, yet daily discusses 
its limitations under the constitution and Federal statutes. 


Duty or THE AMERICAN Bar. 


Now arises the opportunity of the American Bar. Now is its 
time for action. It should emulate the patriotic services of 
the press; its counsel is imperatively needed; its advice will 
supremely benefit the nation. 

What more vital issues can engage the attention of this Asso- 
ciation? What discussion can be more in harmony with its 
spirit and traditions? In all crises of our history the bar of 
New York, by profound learning, strength of argument, and 
splendor of eloquence has beneficently influenced the destiny of 
the nation. Let us not now stand quiescent. Let us perform 
our full duty, and as ‘ counsel learned in the law’ advise the 
people and their representatives to a wise and just solution of 
these momentous problems. 
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SOME PHASES OF INTERSTATE COMMERCE. 


The numerous conflicting attempts to regulate commerce be- 
tween each other and with foreign nations, by the States under 
the articles of Confederation, led to such confusion as to almost 
destroy all commerce between the States, and the effect of their 
attempts on foreign commerce brought about results that con- 
tinually interrupted the harmonious relations which it was so 
necessary to establish with other governments. 

The necessity for a staple and uniform commercial system led 
to the incorporation of that provision in the constitution of the 
United States delegating to Congress the exclusive power to 
regulate commerce between the States and with foreign nations. 
Mr. Hamilton strongly set forth the necessity for the delegation 
of this power to Congress in No. XXII. Federalist, under date 
of December 14th, 1787. Those who framed the constitution 
could hardly have had an adequate conception of the far-reach- 
ing operation of this delegation of power to Congress, but a 
close study of the decisions of the United States Supreme Court 
will reveal a determination to so construe this provision of the 
constitution as to lodge in Congress complete power to keep 
down inharmonious and hostile State legislation that tended to 
hamper or regulate interstate commerce. A difficult question 
which has often confronted the court in the application of this 
constitutional limitation to State legislation is the determination 
of where the line should be drawn between the exercise of legit- 
imate State police power and the illegal attempts to impose 
regulations on commerce. Often the distinction is shadowy 
and the question could be decided either way with plausible 
reason, and, as in all such cases, harsh criticism of the court 
cannot be avoided. The right of the States to exercise police 
power is subject to the power of the courts to adjudge whether 


any particular law is an invasion of the right secured by the 
United States constitution.! 
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The State’s right to pass uniform laws essential to the safety, 
health, peace, good order and morals of the community is abso- 
lute, but it cannot under the guise of the exercise of police 
power unduly hamper commerce or destroy a subject of com- 
merce beyond the necessity of police regulations. This is the 
effect of the decision in Ry. v. Husen,'! where a law of Missouri 
was held void that attempted to prohibit the importation of 
cattle from Texas. The right to pass laws to inspect cattle and 
exclude those having contagious diseases was recognized, but it 
was held that this right could not be extended so as to prohibit 
importation of cattle from Texas without regard to their condi- 
tion. 

The principle recognized in this cause was extended in the 
recent case of Collins v. New Hampshire.? The legislature of 
New Hampshire passed a law requiring that all oleomargarine 
offered for sale in that State should be colored pink. It was 
held that the effect of this law was to destroy oleomargarine as 
an article of commerce, and that since Congress had recognized 
it as a legitimate element of commerce by imposing a tax on its 
manufacture the legislature of a State could not destroy it as 
such by placing that character of restriction around its sale as 
to be practically preclusive. It was not shown in this case that 
a pink color would materially affect the sale, and as colored ice 
creams, candies and other articles of food meet a ready market, 
it seems that the judicial knowledge upon which the court acted 
had in it some elements of judicial ignorance. The reasoning 
of the court does not strongly appeal to the logical mind wherein 
it says that the law is void, because if a State can require a 
pink color it can likewise demand a black one or an odor so 
offensive that it would destroy the use of oleomargarine. It 
rather appears that this case was not decided on its own facts, 
but upon the facts with which some similar case might be 
burdened. 

An earnest effort was made by the United States Supreme 
Court to bring order out of this branch on the subject of police 
regulations in the case of Schollenberger v. Pennsylvania, de- 
cided May 23d, 1898. The legislature of Pennsylvania passed 
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a law making it penal to sell oleomargarine, the basis of the 
law being that as oleomargarine was so difficult of analysis and 
inspection, it was impossible to detect the pure from the adul- 
terated. This law was held to be in conflict with the commerce 
clause of the constitution, and not a mere police regulation for 
the reason: First, that as Congress had in 1886 recognized oleo- 
margarine as an article of commerce by imposing a tax on it the 
State could not attack it as not a legitimate subject of commerce. 
Second. That the difficulties of inspection furnished no sufficient 
justification to enable a State legislature to wholly exclude it as 
a proper part of the commerce of the country. Third. That an 
importer could sell direct to the consumer, either in person or 
by agent, and that the State was powerless to prohibit such 
sales. This decision follows and enlarges the ‘‘ original pack- 
age’’ case of Leisy v. Hardin,’ in which the right to prohibit 
the importation of intoxicating liquor was denied to the State. 

The power in a State legislature to affix a penalty to any act 
which it may deem injurious to its citizens, if the act is uniform 
and operates alike on all classes, was upheld in Powell v. Penn.,? 
where the Supreme Court declined to interfere in a State con- 
viction for selling oleomargarine, and held that the law of Penn- 
sylvania was not in conflict with the Fourteenth Amendment to 
the constitution. No question of said law being a regulation of 
commerce was raised in that case, and it is interesting to notice 
that this same law was annulled in the Schollenberger case,’ 
where it was attacked from the standpoint of commerce regu- 
lation. 

A law of Massachusetts, that prohibited the sale of any article 
in imitation of butter unless its real character was revealed to 
the purchaser, was upheld in Plumley v. Massachusetts.‘ It 
was contended that this law conflicted with the commerce 
clause and the Fourteenth Amendment of the constitution. 
The contention was repudiated and the court placed its decision 
upon the ground that the constitution never intended to disable 
a State in the protection of its citizens against fraud. 

The legislature of Minnesota attempted to exclude dressed 
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beef from coming into competition with its loca! butchers by pro- 
hibiting the sale of meat that had not been inspected before 
slaughter. This law was held in conflict with the right delegated 
to Congress to regulate commerce, because the effect of it was 
to entirely exclude dressed beef from the markets of the State.’ 
Regulations of grain elevator charges for storing and manner of 
handling grain are all held to be the proper exercise of police 
power by the State, and not in conflict with the Federal consti- 
tution.? The police power of the State extends to everything 
essential to the public safety, health and morals, and justifies 
the destruction or abatement by summary proceedings of what- 
ever may be regarded as a public nuisance.* 

No attempt to review all of the decisions is made in this paper. 
Those cases have been selected which it is believed will correctly 
illustrate the distinction between a right conceded to the State 
to pass laws in the exercise of its police power, and the right 
denied to the State to in anywise hamper or regulate commerce 
with other States. From them the conclusion is irresistible that 
the United States Supreme Court has consistently refused to 
interfere with State legislation, no matter how disastrous to 
business interests said legislation may be, so long as its effect 
did not impose a regulation on interstate commerce, or come 
into conflict with some article of the Federal constitution. 

State legislatures have frequently passed laws imposing taxes 
which have been held regulations of commerce. In Brown v. 
Maryland,‘ Welton v. Maryland,° and in other cases the broad 
rule is announced that when the burden of a tax bill falls on a 
thing which is the subject of taxation the tax is to be considered 
as laid on the thing rather than on him who is charged with the 
duty of paying it into the treasury. From this premise the con- 
clusion is reached that any tax imposed on the thing transported, 
or messages sent, or on the gross or net revenues from these 
sources, is a tax on and, therefore, a regulation of interstate com- 
merce. The soundness of the reason supporting the primary 
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conclusion may well be doubted. It seems more logical to 
hold that a tax is a burden on the owner rather than on the 
property which he owns. As will be readily seen, however, 
such a ruling would undermine the entire line of decisions 
annulling tax laws because of their incompatibility with the 
right which Congress has to regulate commerce between 
States. A State may impose a tax on any property having a 
si(us within its limits without regard to the use of said property 
for purposes of interstate commerce.! In Robbins v. Shelby 
County,’ it was held that a law of Tennessee imposing a tax on 
drummers selling goods of merchants residents of other States 
for shipment into Tennessee was in effect a tax on the principal 
whose goods Robbins was engaged in selling and therefore a 
tax on the regulation of interstate commerce. 

A different result was reached in Ficklin v. Shelby County.* 
In this case a law was held constitutional that imposed a tax on 
brokers, factors and buyers or sellers on commission who resided 
in the State, even though the entire business consisted in selling 
goods on commission, for non-resident merchants, to the people 
of Tennessee. If there is any logical distinction between these 
cases it is of difficult comprehension, and Justice Harlan who 
dissented in the latter case asserted his inability to make the 
distinction. A method of getting around the effect of the 
decision of Steamship v. Pennsylvania,‘ where the right to tax the 
gross receipts of a railroad engaged in interstate commerce, was 
denied, was ingeniously devised in Maine v. Grand Trunk Ry.*® 
In this case a State law was upheld which imposed a tax upon 
the privilege of doing business asa railway company, the line of 
which extended through more than one State, on such proportion 
of the gross receipts as the State mileage bore to the entire mile- 
age of the road. 

If a tax on the gross receipts of an interstate carrier is a 
regulation of commerce then it is hard to understand how a 
proportion of that commerce represented by the local mileage 
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of the road is free from the vice that denied the State the 
power to tax the entire gross receipts. It is equivalent to say- 
ing that the entire pudding is of apples but the piece of it given 
to the hired man was not a part of an apple pudding.' The cars 
of a company within the State used for interstate commerce have 
been held subject to taxation by the State, but a tax upon 
the right of the company to do business in the State while 
employed in commerce between the States was declared a regu- 
lation of commerce.? The taxation of a bridge over a river 
separating two States was found to be no invasion of the power 
of Congress.* But it is believed that an attempt to tax the 
bridge upon the basis of the traffic going over it would meet with 
disapproval except upon the process of apportionment adopted 
in the Grand Trunk Ry. Case.‘ 

Where a law of a State imposes a tax under such circum- 
stances and with such effect as to constitute it a regulation of 
commerce either foreign or interstate itis void.’ This decision 
clearly enunciates the general rule but it is hard to believe that 
all of the decisions of the United States Supreme Court could 
be squared by this general principle. 

The seeming irreconcilability of a great number of decisions 
involving the taxing of interstate commerce renders it difficult 
to formulate a general proposition to which all of that class of 
cases can be referred. In Gray v. Baltimore,® a law was held 
unconstitutional that placed a tax on foreign vessels and vessels 
from other States for the use of wharf privileges not imposed 
on domestic vessels. This result was reached through the appli- 
cation of the Fourteenth Amendment as well as the commerce 
clause. The celebrated ‘‘ Freight Tax Cases,’ condemned a 
law of Pennsylvania that imposed a tax on all freight moved by 
common carriers and others including interstate as well as local 
freight. Likewise a law was held void that imposed a license 
tax on dealers in goods of foreign manufacture or that were the 
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product offother States and exempted persons engaged in same 
business who confined their dealings to the product of the State. 
Where, however, a tax was imposed on peddlers and made no 
discrimination as to where he received the goods he ** peddled ”’ 
the law’ was held valid." 

If it is not a regulation of commerce between the States to 
tax a peddler because he sells goods of domestic as well as for- 
eign manufacture, the mind does not readily grasp why it is not 
a regulation if he only sells goods coming from other States. It 
seems that it would have been more logical to attack that kind 
of discriminating taxation as being contrary to the Fourteenth 
Amendment rather than as an attempt to regulate commerce. 
The confusion into which the subject has fallen all doubtless 
results from the rule adopted in Brown v. Maryland,’ that the 
tax would be considered as laid on the thing and not on the in- 
dividual engaged in the business, or the owner of the thing. If 
the court had adopted a different rule and held that the owner 
or trader carried the burden much confusion would have been 
avoided, and a rigid enforcement of the Fourteenth Amendment 
would in a great measure have defeated the unfair results of 
discriminating tax legislation. 

A long line of decisions settles the question, that a ‘* Federal 
franchise’’ cannot be taxed by the State, though the property 
of a corporation operating under such franchise, that is situated 
within the State, is subject to taxation by the State.® 

Some recent and interesting decisions have been rendered by 
the Supreme Court on the valuation and taxation of corporations 
doing an interstate business, a large per cent of the value of 
whose property consists of what the court calls ‘ intangible 
assets,’’ and chiefly composed of good-will, privileges and estab- 
lished business. The State of Ohio passed a law taxing express 
companies, and provided that the entire value of the company’s 
stocks and shares and its entire mileage should be ascertained, 
and that proportion of the valuation which the State mileage 
bore to the entire mileage should be the value upon which the 
State tax should be laid. This method of valuation and 
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basis of taxation were upheld by the court, and the rule 
was laid down that whatever property is worth for income and 
sale it is worth for taxation, and that the intangible property 
represented in the good-will of the business, established indus- 
try, ete., was as much the just subject of State taxation as the 
tangible property situated within the State. The right of a State 
to impose a tax on the privilege of doing an interstate business 
was denied, but this was held to not take from the State its 
right to tax the proportion of the property of the corporation 
represented in the State.’ Practically the same result was 
reached in Express Co. v. Kentucky,’ where a similar method 
of taxation was enacted by the legislature of Kentucky. A 
penalty of fifty per cent of the amount of tax imposed on cor- 
porations engaged in interstate commerce for refusal to pay 
taxes assessed has been held not to be in contravention of the 
commerce clause or the Fourteenth Amendment of the constitu- 
tion, and that the State has exclusive jurisdiction as to the affix- 
ing of penalties in such cases. That there is much confusion in 
the decisions of the Supreme Court on this phase of interstate 
commerce regulation is strongly evidenced by the great number 
of dissenting opinions delivered in all of these cases reviewed, 
and the writer is disposed to think with the judges who dissent 
that many of the decisions are irreconcilable on principle, and 
lead to no such definite conclusion as to formulate a general 
rule for future guidance. 

In the early case of Gibbons v. Ogden,’ Chief Justice Mar- 
shall held that the power to regulate commerce between the 
States conferred upon Congress by the constitution included 
transpertation and the subjects of transportation and was com- 
plete in itself, and had no limitations except such as were 
prescribed in the constitution. Regardless of the political con- 
troversy which this decision evoked it has never been departed 
from as a legal precedent, and all subsequent decisions follow 
the rule announced in that case. The power vested in Congress 
to regulate includes the right to prescribe rules and conditions 
and to determine when commerce shall be free and when sub- 
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ject to exactions.' This case clearly defines commerce among 
the States to include the transportation of persons and prop- 
erty, the navigation of public waters as well as the purchase, 
sale and exchange of commodities, and in Railway Co. v. Myers,’ 
it was held that Congress could authorize a railroad of one State 
to extend into and build through another State under its power to 
regulate commerce among the States, and the control of tele- 
graphic communications by Congress was justified on the ground 
that it was an agency of and aid tocommerce.* A limitation was 
placed on the exercise by Congress of the power to regulate com- 
merce, in United States v. DeWitt.‘ There an act of Congress 
seeking toregulate the sale of illuminating oil was held unconstitu- 
tional except so far asit operated within the United States but with- 
out the limits of any State. That an act of a State legislature may 
remotely and indirectly affect interstate commerce, if such was 
not its purpose, does not necessarily affect its constitutionality, 
but the courts will be governed by the remote or proximate re- 
sult in deciding upon its validity.» The exclusiveness of the 
congressional power is upheld upon all subjects that are national 
in character and admit of regulations which bear alike on all 
States.° Where Congress has not legislated upon a subject State 
laws are often upheld that give way before the superior power 
of Congress when it voices its own opinion.’ Thus in Escanaba 
v. Chicago,’ it was held that the State of Illinois had jurisdiction 
over the Illinois river and its navigation until Congress legislated 
upon the subject, and that notwithstanding said river and all of 
its tributaries were entirely within the State of Illinois the power 
vested in the general government over interstate commerce in- 
volves the control of all navigable waters so far as necessary to 
insure their free navigation when they of themselves or in con- 
nection with other waters form a continuous commercial channel 
between States or with foreign nations. In Wabash &c. Railway v. 
Illinois,’ the Supreme Court reviewed a number of previous decis- 
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ions of that court indicating that where Congress had not legislated 
upon a matter of interstate commerce regulation, the States were 
ut liberty to do so, and held that notwithstanding the expres- 
sions in said opinions the court did not then nor had it ever con- 
sciously held that a statute of a State intended to regulate or to 
tax or to impose any other restriction upon the transmission of 
persons or property or telegraphic messages from one State to 
another was not within that class of legislation which the States 
might enact in the absence of legislation by Congress. The rule 
attempted to be established was that the State could act upon 
the local instrumentalities employed in the business after it came 
into the State but not upon them or the business as it came into 
the State. The vigorous dissenting opinion by the Chief Justice 
and two Associate Justices and the apparent conflict between this 
opinion and those previously rendered and reviewed in this case 
leaves the mind in much perplexity as to what a State legislature 
can do and what it cannot do. It seems reasonably safe to ven- 
ture the assertion that all of the numerous decisions of recent 
years involving the subjects, means and objects of transpor- 
tation between the States and with foreign nations are pre- 
dicated upon some one or more of the general principles above 
stated. 

The only State interference with the handling of interstate 
passengers and freight that is permissible are such measures as 
will prevent confusion, insure the safety, and facilitate the receipt 
and discharge of the traffic, and it cannot go to the extent of lay- 
ing a burden on that character of commerce.' The right of a 
citizen of one State to pass through another State is guaranteed 
to him in the Federal constitution, and he must be free of any 
State interference that lays a burden on him.? This does not, 
however, deny to the State the power to pass health and quaran- 
tine laws and affix penalties for their violation and to exact fees 
sufficient to pay the costs of such precautionary regulations.* 
A State law imposing a fine on vessels for the privilege of 
arriving and departing from a port and levied according to the 
tonnage of the vessel is a burden on and regulation of commerce 
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and therefore invalid ;! though a reasonable charge for the use 
of the wharfs of a city is held not an infringement of the con- 
stitution.? Commerce passing between two points in a State 
does not lose its domestic character because while in transit it 
passes over the territory of another State, and it is not, for that 
reason, subject to the power of Congress.* The right in Con- 
gress to regulate interstate commerce does not end at the State 
line but follows the imported articles and includes the right of 
the consignee to sell in unbroken packages.‘ This case seems 
to establish the rule that the absence of a law by Congress as to 
any article of commerce is equivalent to a declaration that com- 
merce in said article shall be unrestricted. In Gulf, Colorado & 
Santa Fe Railway Company v. Hefly,® an act of the Texas 
legislature providing a penalty against a railroad company for 
refusing to deliver goods upon the tender of the freight charges 
as shown by the bill of lading was held invalid as to an inter- 
state shipment, upon the ground that Congress, in enacting the 
interstate commerce law, had legislated upon the same subject 
and that such legislation was the superior law. While the 
government of the United States is of enumerated powers it has 
the full attributes of sovereignty within the limits of those powers, 
among which is the power over interstate commerce, and in exer- 
cise of those powers the United States may remove anything na- 
tural or artificial which obstructs the passage of interstate com- 
merce, and this may be done by the executive or by an appeal to 
the courts. A State law making it penal to kill game to transport, 
or to transport or have in possession for the purpose of transport- 
ation beyond the limits of the State was held to be within the 
constitutional limits of a State to enact.’ An Illinois statute 
requiring fast trains carrying interstate passengers to stop its 
trains at each county seat was held unconstitutional when the 
railroad company had made other arrangements to handle its 
passengers for such county ;* but a Georgia law forbidding the 
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running of freight trains on any road in the State on Sunday 
was upheld even when the trains were engaged in carrying inter- 
state commerce ; ' and the separate coach law of Louisiana requir- 
ing separate coaches for white and colored passengers was held 
constitutional,’ as was likewise a New York law regulating the 
heating of passenger cars, and requiring guards and guard pits at 
all bridges and trestles even as applied to interstate trains. An 
interesting and novel decision was rendered by the Supreme 
Court on March 11th, 1898, in M. K. & T. Ry. Co. v. Haber. 
It arose in a suit for damages against said railway company based 
upon a statute of Kansas which provides that a carrier bringing 
cattle into the State which are capable of communicating Texas 
fever to domestic cattle shall be liable to any person injured for 
all damages sustained. The liability of the carrier is not limited 
to the time when the cattle are in its possession. The statute 
provides that proof that the cattle were brought from south of 
37 parallel of north latitude should be prima facie evidence 
that they were capable of imparting Texas fever. The proof 
showed that the imported cattle were perfectly healthy but that 
cattle absolutely free of disease from a southern latitude could 
impart the fever to cattle in a more northern latitude. The 
Kansas statute and the decision of the lower court against the 
carrier were affirmed. It is hard to reconcile this decision with 
the exclusive power in Congress to regulate interstate commerce. 

It was conceded that the imported cattle were free of disease 
but contended that as they bore with them the microbes which 
could communicate the disease to other cattle the carrier should 
bear the consequences. The statute in effect prescribed the 
terms upon which the carrier could bring cattle, free of disease, 
into the State, and it would seem as reasonable to hold it re- 
sponsible for the damage which gunpowder, fire-crackers, any 
poisonous drug or intoxicating liquor might cause as to hold it 
for the damages which might flow from the cattle. In Rhodes 
v. Iowa, decided May 9th, 1898, it was held that the act of Con- 
gress of 1890 which subjected intoxicating liquors imported into 


1 Huntington v. Georgia, 163 U.S. 8 Railway v. New York, 165 U. S. 
299. 628. 
2 Plessy v. Ferguson, 163 U. S. 537. 


200 


33 AMERICAN LAW REVIEW. 


a State to the police power of the State did not cause them to 
be subject to such State laws until they were delivered to the 
consignee; but after the receipt of the liquors by the consignee 
the State by virtue of the power vested in it under said act of Con- 
gress can control the manner of sale or forbid the sale altogether.! 
A renewed effort to define the lawful limits of State and Federal 
legislation in connection with interstate commerce was made in 
Railway Company v. Solan. Here a law of Iowa forbidding a 
carrier from limiting by contract its liability, as it existed at com- 
mon law, was sustained when applied to an interstate shipment. 
This was upon the ground that such legislation was to be re- 
garded as in aid of commerce at least until Congress had legis- 
lated upon the particular subject, and as a rightful exercise of 
the police power of the State to regulate the relative rights and 
duties of all persons and corporations within its limits. The 
decision in the case of Richmond & D. Railway Co. v. Patterson, 
decided February 21st, 1898, approves of a law of Virginia 
which provided that when a common carrier accepted for trans- 
portation anything directed to a point beyond the terminus of 
its line the carrier should be deemed thereby to assume an obli- 
gation for safe carriage to destination, unless relieved by express 
contract signed by the shipper. This law was held valid upon the 
ground that it did not attempt to regulate commerce, but simply 
established a rule of evidence ordaining the character of proof 
by which the carrier may show that its liability was limited to its 
own line. It occurs to the writer that the vice in this law and 
the decision of the court consists in that it proceeds upon the 
idea that the initial carrier is responsible to the end of the ship- 
ment unless it contracts that its liability shall terminate at the 
end of its own line, when the true rule as sustained by the weight 
of authority in this country is that to make it liable beyond its 
own line it must assume the liability of a common carrier over 
that part of the route. 

The power of a State legislature or of the Federal government 
to make one person responsible for the act of another is gravely 
doubted, and legislation that produces that result should never 
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be sustained, whether it is prescribing a substantive right or 
establishing a rule of evidence. Prior to the passage of the act 
of 1887 organizing the interstate commerce commission Congress 
had enacted no law assuming general control over commerce 
between the States; and such commerce was unrestricted except 
in so far as the States had been permitted to legislate on the 
subject. The Supreme Court has stood guard over this delegated 
power and prohibited the States from invading the domain of 
Federal authority ; but as Congress had at last put its consti- 
tutional rights into operation, it was hoped that it would have a 
tendency to harmonize the Supreme Court decisions. It was 
held in Railway Company v. Interstate Commerce Commission,' 
that said act of Congress covered the entire field of interstate 
commerce regulation, and that State legislatures would in con- 
sequence thereof be shorn of power which they had prior thereto 
exercised. The more recent decisions of said court have, how- 
ever, dispelled this promise and have displayed a tendency to 
enlarge rather than contract the extent to which a State may go 
in police and incidental regulation of commerce between the 
States. 

This paper has not attempted to deal with the decisions bearing 
on the Interstate Commerce Commission nor the Fourteenth 
Amendment to the constitution of the United States, though it 
is recognized that many of said decisions bear rather directly on 
the subject of commerce between the States. To attempt to 
even notice them would carry this paper far beyond its con- 
templated limits. 
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EXPANSION AND THE CONSTITUTION. 


Spain has now ceded Cuba, Porto Rico, and the Philippine 
islands to the United States. Will the treaty to this effect only 
terminate the sovereignty of Spain over her colonies, or will it 
constitutionally annex those islands to the United States as part 
of her territory, and subject their inhabitants to our govern- 
ment? This grave question confronts us inexorably, and a true 
or false answer is sure incalculably to affect our future civiliza- 
tion. No exactly analogous case has ever occurred in our 
history, but the constitutional questions involved have received 
such judicial interpretation as will guide us safely to a true 
solution of this new problem. 

Chief Justice Marshall says: !— 

‘* The constitution confers absolutely on the government of 
the Union the power of making war and of making treaties; 
consequently that government possesses the power of acquiring 
territory, either by conquest or by treaty. 

‘* The usage of the world is, if a nation be not entirely subdued, 
to consider the holding of conquered territory as a mere mili- 
tary occupation, until its fate shall be determined at the treaty 
of peace. If it be ceded by the treaty, the acquisition is con- 
firmed, and the ceded territory becomes a part of the nation to 
which it is.annexed ; either on the terms stipulated in the treaty 
of cession, or on such as its new master shall impose.’’ * * * 

Referring to the clause in the constitution which empowers 
Congress ‘‘ to make all needful rules and regulations, respect- 
ing the territory, or other property belonging to the United 
States,’’ the court proceeds : — 

‘¢ Perhaps the power of governing a territory belonging to the 
United States, which has not, by becoming a State, acquired the 
means of self-government, may result necessarily from the facts 
that it is not within the jurisdiction of any particular State, and 
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is within the power and jurisdiction of the United States. The 
right to govern may be the inevitable consequence of the right 
to acquire territory.” 

Justice Bradley reiterates these views still more emphatic- 
ally :? 

‘¢The power of Congress over the territories of the United 
States is general and plenary, arising from and incidental to the 
right to acquire the territory itself, and from the power given 
by the constitution to make all needful rules and regulations re- 
specting the territory or other property belonging to the United 
States. It would be absurd to hold that the United States has 
power to acquire territory, and no power to govern it when ac- 
quired. The power to acquire territory * * * is derived 
from the treaty-making power and the power to declare and 
earry on war. The incidents of these powers are those of na- 
tional sovereignty, and belong to all independent governments. 
The power to make acquisitions of territory by conquest, by 
treaty and by cession is an incident of national sovereignty.” 

These and similar judicial expressions, considered alone, would 
indisputably support the contention, that our government may 
constitutionally annex all these islands as part of our territory, 
and may govern their inhabitants as, in its discretion, it may 
deem just and expedient. But, pursuing the subject further, 
we find that the Supreme Court holds this power of acquiring 
territory by conquest and treaty to be subject to certain restric- 
tions. How could it be otherwise? Being derived from only a 
part of the constitution, it must be construed in the light of the 
whole constitution, and consistently with all its provisions. Or 
else we would be forced to the repugnant conclusion, that our 
government may, in the form of a treaty, obtain from some 
foreign sovereign a grant of powers, which our own constitution 
does not give, or which are incompatible with its provisions. 

In the case above cited the language of Justice Matthews in 
the case of Murphy v. Ramsey, is quoted: — 

‘¢ The people of the United States, as sovereign owners of the 
national territories, have supreme power over them and their 
inhabitants. In the exercise of this sovereign dominion, they 


! Late Corp. of Latter-Day Saints r. United States. 


| 
| 
| 
| 
| 
| 
q 
] 

q 

XUM 


204 33 AMERICAN LAW REVIEW. 
are represented by the gevernment of the United States, to 
whom all the powers of government over that subject have been 
delegated, subject only to such restrictions as are expressed in the 
constitution or are necessarily implied in its terms.’” 

A somewhat more lengthy quotation from Fleming et al. v. 
Page, may here be pertinent and instructive. Chief Justice 
Taney says: — 

_**The country in question had been conquered in war. But 
the genius and character of our institutions are peaceful, and 
the power to declare war was not conferred upon Congress for 
the purposes of aggression and aggrandizement, but to enable 
the general government to vindicate by arms, if it should become 
necessary, its own rights and the rights of its citizens. 

‘*A war, therefore, declared by Congress, can never be pre- 
sumed to be waged for the purpose of conquest or the acquisition 
of territory; nor does the law declaring the war imply an 
authority to the President to enlarge the limits of the United 
States by subjugating the enemy’s country. The United States, 
it is true, may extend its boundaries by conquest or treaty, or 
may demand the cession of territory as the condition of peace, 
in order to indemnify its citizens for the injuries they have 
suffered or to reimburse the government for the expenses of the 
war. But this can be done only by the treaty-making power, 
or the legislative authority, and is not a part of the power con- 
ferred upon the President by the declaration of war. His duty 
and his power are purely military. As commander in chief, he 
is authorized to direct the movements of the naval and military 
forces placed by law at his command, and to employ them in the 
manner he may deem most effectual to harass and conquer and 
subdue the enemy. He may invade the hostile country, and 
subject it to the sovereignty and authority of the United States. 
But his conquests do not enlarge the boundaries of the Union, 
nor extend the operation of our institutions and laws beyond the 
limits before assigned to them by the legislative power. * * * 

‘* By the laws and usages of nations conquest is a valid title, 
while the victor maintains the exclusive possession of the con- 
quered country.’’ Stating that when Tampico had been cap- 
tured, and Tamaulipas subjugated, and while our possessiun 
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continued, other nations were bound to respect it as territory of 
the United States, Justice Taney proceeds: ‘* But yet it was 
not a part of this Union. or every nation which. acquires 
territory by treaty or conquest holds it according to its own 
institutions and laws.’” Again: — 

‘*It is true that most of the States have adopted the princi- 
ples of English jurisprudence, so far as it concerns private and 
individual rights. And when such rights are in question, we 
habitually refer to the English decisions, not only with respect. 
but in many cases as authoritative. But in the distribution of 
political power between the great departments of government, 
there is such a wide difference between the power conferred on 
the President of the United States, and the authority and sover- 
eignty which belongs to the English Crown, that it would be 
altogether unsafe to reason from any supposed resemblance 
between them, either as regards conquest in war, or any other 
subject where the rights and powers of the executive arm of the 
government are brought into question. Our own constitution 
and form of government must be our only guide.”’ 

Mr. Cooley also expresses these views quite explicitly.' 
Speaking of the power of the general government to govern its 
territories: ‘* As in its wisdom it shall seem politic, wise and 
just’? * * * he proceeds: ‘‘It is believed, however, that 
the securities for personal liberty which are incorporated in the 
constitution were intended as limitations of its power over any 
and all persons who might be within its jurisdiction anywhere, and 
that citizens of the territories as well as citizens of the States 
may claim the benefit of their protection.”’ 

Pointing out the differences of the dependence of our terri- 
tories and that of the American colonies under the British Crown, 
Mr. Cooley says: — 

‘« The first of these is that the territorial condition is under- 
stood under the constitution to be merely temporary and prepa- 
ratory, and the people of the territories while it continues are 
assured of the right to create and establish State constitutions 
for themselves so soon as the population shall be sufficient and 
the local conditions suitable; * * * 


1 Princ. of Const. Law, pp. 36-37. 
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‘The second is that above given, that the people of the 
American territories are guaranteed all the benefits of the prin- 
ciples of constitutional rights which protect life, liberty, and 
property, and may defend them under the law, even as against 
the action of the government itself.’’ 

Quite untenable conclusions are drawn from these and similar 
authorities, by arguments rather too formal and technical. The 
right to acquire territory is justly considered an inseparable inci- 
dent of the sovereignty of our nation, and the war-making and 
treaty-making powers are expressly conferred by the constitution, 
this, however, does not empower our government to govern the 
inhabitants of acquired territory at its pleasure regardless of the 
constitution. Our instituted government represents the sover- 
eignty of our nation only in regard to our foreign relations. It 
is not true that it can exercise the power of other sovereign 
nations unless expressly prohibited by our constitution; but the 
reverse is true, that it can rightfully exercise only such authority 
as is expressly delegated by our constitution. A treaty is a 
compact or agreement between nations, which deals alone with 
international relations and cannot regulate our domestic affairs. 
To hold otherwise would mean, that our government may obtain 
from foreign sovereigns powers which our own constitution does 
not grant. It is a universally accepted doctrine that ‘* every 
nation which acquires territory by treaty or conquest holds it 
according to its own institutions and laws.”’ 

Another astonishing argument seriously claims, that the priv- 
ileges and precious rights our constitution guarantees to citizens 
means citizens of the several States of the ‘* United States ’’ but 
not of its territories. In other words: What we have heretofore 
proudly regarded as ‘natural and inalienable rights of man,”’ 
are dexterously converted into sovereign concessions. Romans 
are freemen, but conquered people their slaves or subjects. 
Such lifeless subtleties, without flesh and blood, cannot touch 
the heart and conscience of the American people. 

How is it possible to resist the self-evident proposition, that 
the power of acquiring territory by conquest and treaty is re- 
stricted by the express terms of our organic law, and also by the 
character and genius of our institutions? Suppose slavery 
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exists in some of these islands, or some patrician families or the 
clergy of an established church enjoy valuable privileges and 
governmental prerogatives. Would not a treaty, which sanc- 
tions and stipulates the perpetuation of such institutions, be 
manifestly unconstitutional ? 

Now, considering the actual situation, we find the people of 
these colonies to be uncivilized, incapable of self-government as 
we understand this term, and unfit for establishing State insti- 
tutions entitling them to admission to our Union of States. In 
support of these allegations of fact we may accept the testimony 
of Mr. Whitelaw Reid, who, believing the annexation of these 
islands to be constitutional and advocating it as a national duty, 
certainly qualifies himself as an unprejudiced witness. He 
says: — 

‘¢The chief aversion to the vast accessions of territory with 
which we are threatened springs from the fear that ultimately 
they must be admitted into the Union as States. No public 
duty is more urgent at this moment than to resist from the very 
outset the concession of such a possibility. In no circumstances 
likely to exist within a century should they be admitted as a 
State of the Union. The loose, disunited, and unrelated fed- 
eration of independent States to which this would inevitably 
lead, stretching from the Indian Archipelago to the Caribbean 
Sea, embracing all climes, all religions, all races — black, yellow, 
white, and their mixtures, —all conditions, from pagan igno- 
rance and the verge of cannibalism to the best product of cen- 
turies of civilization, education and self-government, all with 
equal rights in our Senate and representation according to popu- 
lation in our House, with an equal voice in shaping our national 
destinies — that would, at least in this stage of the world, be 
humanitarianism run mad, a degeneration and degradation of 
the homogeneous continental Republic of our pride too prepos- 
terous for the contemplation of serious and intelligent men. 
Quite as well might Great Britain now invite the swarming mill- 
ions of India to send rajahs and members of Parliament, in 
proportion to population, to swamp the Lords and Commons and 
rule the English people. If it had been supposed that even 


1 The Century, p. 791, September number, 1898. 
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Hawaii, with its overwhelming preponderance of Kanakas and 
Asiaties, would become a State, she could not have been annexed. 
If the territories we are conquering must become States, we 
might better renounce them at once and place them under the 
protectorate of some humane and friendly European power with 
less nonsense in its blood.’’ 

It is difficult to conceive how any patriotic citizen, loyal to 
our constitution, can dissent from this opinion of Mr. Reid. 
But his vivid description of the inhabitants of these islands 
very forcibly illustrates the absolute impractibility of governing 
them, as their conditions require, under our constitution. 
Where do we find authority for holding territory which is never 
to become part of our Union of States, as dependent colonies, 
and for governing millions of barbarians as subjects, by methods 
unknown and foreign to all the principles of our political organ- 
ization? England may constitutionally hold and govern depend- 
ent colonies, but we cannot, and hence, the wisdom of Chief 
Justice Taney’s caution against reasoning from imperfect analo- 
gies as ‘* altogether unsafe.’’ By reason of the actually existing 
conditions in Cuba, Porto Rico and the Philippines, their annex- 
ation will necessitate a character of government, which is not 
only not provided for by our constitution, but which is diamet- 
rically opposed to every political principle distinctively American. 
Will not a treaty which, by its effect, inevitably leads to that 
result, be as plainly unconstitutional as a treaty would be which, 
by its express terms, sanctions slavery or hereditary class 
privileges? But one answer seems possible. 

Candid expansionists virtually admit, that the colonial policy. 
they advocate, if not in violation, is at least entirely outside 
of the constitution. But they contend that the imperative ne- 
cessity of our situation, which is unsought and unexpectedly 
resulting from our war with Spain, imposes duties and respon- 
sibilities upon us, which we cannot escape on the ground that 
the framers of our constitution, never anticipating such contin- 
gencies, have failed to provide for them. This argument is as 
dangerous as it is powerful, for the true destiny of our nation is 
more potent than its constitution, which must yield to an inner 
necessity, to the law of inevitable progressive development. 
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But when does such necessity arise? When may officials, the 
servants of a constitutionally organized government, discard the 
constitution and undertake, as instruments of Divine Providence, 
to shape our national destiny? History is the forum before 
which such acts of usurpation are tried. If they result benefi- 
cially, that high tribunal approves them as dictated by wise 
statesmanship, but if they prove disastrous it condemns them as 
treason. 

Our acquisition of Louisiana is a casein point. When Jeffer- 
son purchased it, he knew and admitted the act to be unconsti- 
tutional. The people declined to amend the constitution, but 
ratified the act and have never reversed it. Louisiana then 
embraced a vast territory, only a small portion of which was 
sparsely populated, and by civilized people. Now Americans 
inhabit the whole territory, which is divided into several pros- 
perous and influential States of the Union. Its purchase was 
unconstitutional then, and is to-day, but the political and eco- 
nomical benefits America has derived from it are far greater than 
even Jefferson himself and his contemporaries expected. It has 


proved a great achievement, wrought by history regardless of the 
constitulion. 


Can we reasonably expect similarly happy results from the 
acquisition of these Spanish colonies? They are islands in- 
habited by millions of uncivilized people unfit for American 
citizenship. They will resist the kind of government which we 
may deem suitable and salutary for them, as tyrannical and 
oppressive. Their claim of independence will be asserted by 
civil disturbances, conspiracies, revolutions and counter-revolu- 
tions, to be subdued by the military power of our government. 

Having gained a foothold in the Philippine islands, we shall 
encounter, and expect to encounter, the nations of Europe as 
competitors for commercial and political influence in Asia. This 
is the essence of the expansion theory. In order to enforce our 
rightful claims and demands as the mightiest of all civilized 
nations, we have to maintain armies and navies able to cope 
with the military power of European nations. We step right 
into the center of the international complications of Europe, and 
delicate negotiations with foreign powers, efforts to prevent wars, 

VOL. XXXII. 14 


q 
| 
q 
} 
| 
| | 
| 


210 


33 AMERICAN LAW REVIEW. 


or preparations for conducting them successfully, will engage 
the thoughts and energies of the people, and their overshadow- 
ing importance will divert public attention from our own unsolved 
social and political problems, which involve our happiness and 
are of incomparably greater concern to us than the welfare of 
the inhabitants of these islands. When pursuing the line of 
thought these facts suggest, can we resist the rising suspicion, 
that the leaders of the classes favoring expansion are interested 
in preventing the solution of our pending social and political 
controversies, and court militarism as a means of perpetuating 
present economic conditions, which are the source of wealth to 
them ? 

This suspicion ripens into a strongly supported opinion when 
we discover, that our alleged duty to the people of these islands, 
and to the civilized world generally, proves but a thin disguise 
of the real purpose to change our government and the character 
of our civilization, in order to expand our commerce for the 
benefit of America. To justify this fatal policy on the ground of 
necessity, we are asked: If Spain cedes these islands to the 
United States, what else can we do but govern them? The 
answer is obvious and easy: We should do exactly what we have 
declared to be the purpose of our war with Spain; to free Cuba 
from the cruel tyranny of Spain, and to help the * patriotic 
insurgents ’’ in their struggle for liberty and independence. 
Some contend that our declaration of war commits us to this 
course so far as Cuba is concerned, but that it does not apply to 
any other territory we may capture. This position, however, 
cannot be ‘seriously insisted on, for that declaration was not 
made inadvertently. We made it because, as Chief Justice 
Taney says: ‘‘ The genius and character of our institutions are 
peaceful, and the power to declare war was not conferred upon 
Congress for the purposes of aggression and aggrandizement.”’ 
Could we have declared the purpose of conquering and annexing 
Cuba? Or could we have declared our purposes to be the deliver- 
ance of the Cubans from Spanish tyranny, and the conquest and 
annexation of any other territory of Spain we may capture? 
And can we now honorably do what we could not have honorably 
avowed as our purpose? 
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There is nothing in our situation to prevent us from carrying 
out, in spirit and letter, our declaration of war. America does 
not recognize the authority of sovereign governments to trade 
off and sell their subjects, but it proclaims self-government as 
the natural right of man. The cession of these islands by Spain, 
therefore, can only mean to us, that she surrenders her sover- 
eignty over her colonies. Spain cannot give to us, nor can we 
accept, the kind of sovereignty she abdicates. To act in good 
faith and in harmony with our political principles and the genius 
of our institutions, we should now invite the inhabitants of these 
several islands to organize their own governments under our pro- 
tection, and when they have accomplished this, to recognize 
them as independent States. We may then make commercial 
treaties with the government of the Philippine islands, as we do 
with other friendly nations. But if they should afterwards 
prove incapable of self-government, should relapse into a state 
of chronic revolution, and if interested European powers should 
undertake to control them, we would be under no obligation to 
defend them. We are not the natural guardian of all people in 
the world incapable of governing themselves. But if like con- 
tingencies should happen in Cuba or Porto Rico, we may invoke 
the Monroe doctrine and veto European interference. This, 
however we could not consistently do if we had meddled with 
those distant Asiatic islands. This would evidently be the true 
course for us to pursue, and it appears entirely practicable. 
Can the officials of our government plead their military ambi- 
tion and the supposed advantages of commercial expansion as 
such a case of necessity, that will justify their disregard of the 
constitution, and their inauguration of a policy which changes 
the character of American civilization? Will history approve or 
condemn such usurpation of power? Will the people ratify 
these acts or reverse them? While future events only can an- 
swer these questions conclusively, we cannot wisely ignore the 
terrible dangers of this crisis in our history. 

The party in power seems determined to consummate this 
colonial project at all hazards. Suppose the Senate ratifies the 
terms of peace the President and his peace-commission have 
obtained from Spain, and Congress enacts the necessary laws to 
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enable the President to establish and carry on military govern- 
ment over the millions of his newly-acquired subjects. Suppose 
also, that the still wholly unsettled public opinion should appear 
to sanction, and even to give the semblance of popularity to 
this new policy. Can all this accomplish this radical departure 
from all that is typically American as an irrevocable fact? Most 
assuredly not, if its results prove disastrous. 

Unbiased investigation, or the sober second thought of our 
people, unfolds that public opinion, which constitutes the real 
sovereign power of our country. If the people should hereafter 
realize that this so-called policy imperils and may wreck our in- 
stitutions, can they not, and should they not, by their future 
representative government, repeal unconstitutional laws, release 
subjugated people from our dominion, and restore the supremacy 
of the constitution? Their abstract right to do so is indisput- 
able, but their power to exercise it may be challenged. How- 
ever anxiously the natives of those islands may plead their claim 
to independence, small but influential classes will have acquired 
valuable industrial and commercial interests there, which they 
may decline to surrender voluntarily. The government, backed 
by large military power, may then be controlled by organized 
capital, and future ‘ irrepressible conflicts ’’ may be in store for 
us before the people regain supremacy. 

This new policy, maturing but gradually, will be the subject 
of agitation for years. Any abrupt change of our institutions 
will be prudently avoided, and new methods of government will 
be introduced cautiously, in order to wean the people gently 
from their political habits and prepare them for submissive 
obedience to ‘‘ expanding’’ governmental authority. This is 
the greatest danger! 

All efforts to exclude the discussion of this policy from party- 
politics will necessarily prove fruitless. For many years, it is 
true, our party contests have only involved petty details of ad- 
ministration, the claims,of ambitious politicians, the election of 
_a President, and the distribution of spoils. These conditions 
cannot last. Party bosses and professional politicians, distin- 
guished by unscrupulous selfishness, may strive to perpetuate 

these tendencies by manipulating political conventions, but they 


EXPANSION AND THE CONSTITUTION. 213 


do not represent the genius of the American people nor the 
nobler aims of the nation. 

Our parties are born of two implacably antagonistic concep- 
tions of the nature and the rightful functions of our govern- 
ment, — one aspires to a centralized omnipotent national 
government, and the other to the largest possible individual 
freedom, consistent with the peace and order of society and the 
security of persons and property. It is suicidal for parties to 
abandon honest struggle, each for the realization of its vital 
principle. No issue has ever confronted the American people, 
which affects this struggle more decisively than this pending 
colonial project, and because it does, it is sure to be in the center 
of our future party contests. 

The party representing centralization eagerly seizes the op- 
portunity of our anomalous situation, in the hope of accom- 
plishing its purposes. It is a hazardous venture, by which it 
may either achieve its crowning triumph or perish in the attempt. 
On the other hand the party of popular freedom, now distracted 
and almost disorganized by internal dissensions, has the grand 
opportunity of regaining the respect and confidence of the people 
by appealing to their patriotism to rally and unite in the defense 
of their constitution and their true civilization. History evolves 
this great issue, which again puts our institutions upon trial. It 
will brush aside the little counterfeit issues machine-politicians 
fabricate and endeavor to keep in circulation, for their rule 
degrades the nation and obstructs its progress. 

America has turned the Anglo-Saxon energy to peaceful pur- 
suits, which demand a higher order of courage than conquest by 
war. Our people advance with fearless intelligence, conquering 
the forces of nature and harnessing them for the service of man- 
kind. No nation is equal in resistless power to America. Its 
ideas of peace and human freedom incessantly expand and con- 
quer, not by subjugating people, but by lifting them to the 
higher plane of true Christian civilization which, by ennobling 
the individual man, builds nations secure in the manhood of 
their people. 

In the past the American people have successfully repelled 
foreign enemies. We are now called upon to win the greatest 
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of all victories: to conquer ourselves by resisting the temptation 
of becoming a great ‘* world-power ”’ and mighty ruler of nations. 
Early in this century the rise of our young Republic alarmed the 
crowned heads of the old world, and they formed holy alli- 
ances to combat the progress of freedom, but their efforts were 
fruitless. To-day we are asked to betray our own noble cause, 
and the potentates of Europe flatter and cheer us on to pursue 
the seductive but fatal career of avarice and ambition to Im- 
perialism. 

Great men are no miracles but they arise in every momentous 
period of history. This we now witness again. Mediocrity has 
for many years characterized our Congress, but now its mem- 
bers, summoned to actioh by the perils of the moment, rise to 
the grandeur of the occasion. They battle like giants because 
lofty patriotism and disinterested loyalty to principle inspire 
them. Conscious of making history by their acts, their words, 
and their votes, they scorn the littleness of selfish politicians. 
The debates now progressing in our Congress teem with utter- 
ances, as grand and exalted as any of our most illustrious states- 
men and orators of the past. Voicing the best sentiments and 
thoughts of the people, they rekindle their devotion to the truest 
and noblest American ideals. 

It may seem deplorable, that differences of opinion as to our 
duty in this crisis delay the ratification of the treaty with Spain, 
and the cordial assurance to the people of the liberated islands of 
their independence. But this exhaustive discussion, and patient 
and dispassionate consideration of the intricacies of our situa- 
tion, may serve to deepen and enrich the thoughts of the nation, 
and to make the final decision the grandest achievement ever 
recorded on the pages of the world’s history. 


H. Te1cHMUELLER. 
LaGRANGE, TEXAS. 
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If law were co-extensive with judicial decisions probably in- 
congruities and contradictions could be found in all its branches. 
The judiciary of no country have yet adopted what Mr. Bishop 
humorously calls ** A new system of legal exposition.”” Judges 
still continue to overlook some things in the evershifting and 
multiplying social relations which form the subject-matter of 
law, and it is impossible that the rules formulated in reference 
to these relations can be built into a sound, harmonious structure 
without much culling and pruning. 

Probably at the present time no field of legal decisions is more 
prolific of inconsistencies than that relating to the status of 
married women, since the adoption of what are generally known 
as the Married Women’s Statutes. Nevertheless it is believed 


that an affirmative reply to the question which forms the subject 


of this article is not only more in harmony with the prevailing 
current of these decisions than a negative reply, but that the 
actual status of married women, that created by custom, usage 
and sentiment, constitutes a perpetual assertion that the validity 
of a partnership between husband and wife should be determined 
by the same principles as determine the validity of any other 
partnership. Notwithstanding, then, that the judicial decisions 
denying the competency of husband and wife to form such 
relationship outnumber those that affirm it in expfess terms, we 
venture to contend that the latter proclaim the true law upon 
the subject, and that the former are incongruous with many 
fully recognized rules based on the married women’s statutes 
and relative to the business relations of husband and wife.' 


1 The married women’s statutes of must in general be entitled to some 


the diffefent States are not identical, 
yet for the most part they are so simi- 
lar that a decision involving the con- 
struction of these acts in almost any 
ene of the States where they exist 


consideration from the courts of any 
other in resolving like questions. 

The following are the Michigan 
statutes: — 

§ 1. The peopleof the State of Michi- 
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gan enact, that the real and personal 
estate of every fema!’e, acquired before 
marriage, and all property real and 
personal to which she may afterwards 
become entitled by gift, grant, inheri- 
tance, devise or in any other manner 
shall be and remain the estate and 
property of such female, and shall not 
be liable for the debts, obligations and 
engagements of her husband, and may 
be contracted, sold, transferred, mort- 
gaged, conveyed, devised and be- 
queathed by her in the same manner 
and with the like effect as if she were 
unmarried. 

§ 2. Any personwho may holdorwho 
may hereafter hold as trustee for any 
married woman, any real or personal 
estate or other property under any 
deed of conveyance or otherwise may 
convey to such married woman by deed 
or otherwise all or any portion of such 
property or the rents, issues and 
profits thereof for her sole and sepa- 
rate use and benefit. 


§ 3. Actions may be brought by and - 


against a married woman in relation 
to her sole property in the same man- 
ner as if she were unmarried, and in 
cases where the property of the hus- 
band cannot be sold, mortgaged or 
otherwise incumbered without the 
consent of his wife, to be given in the 
manner prescribed by law, or when his 
property is exempted by law from sale 
on execution or other final process 
issued from any court against him, his 
wife may bring an action in her own 
name, with the like effect as in cases 
of actions in relation to her sole prop- 
erty as aforesaid. 

§ 4. The husband of any married 
woman shall not be liable to be sued 
upon any contract made by such’ mar- 
ried woman in relation to her sole 
property, and the wife shall be liable 
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The most important of these rules in its bearing upon the 
question under discussion is that which declares a married woman 


to be sued upon any contract or en- 
gagement made by her in cases where 
her husband is not in law liable, or 
where he refuses to perform such con- 
tract or engagement, and in any case 
herein authorized, the cause of action 
shall be deemed to have accrued from 
and after the passage of this act. 

§ 5. All contracts made between 
persons in contemplation of marriage 
shall remain in full force after mar- 
riage takes place. 

Laws of Michigan, 1857, pages 359- 
360, Howell’s Statutes, 6295-6299. 

Under these statutes it has been 
held that a married woman may not be 
a partner with her husband but may 
be with any other person. See Art- 
man v. Ferguson, 73 Mich. 146; Par- 
shall v. Fisher, 43 Mich. 529; Vail v. 
Winterstine, 94 Mich. 230. 

The decisions on the N. Y. Statute 
are in conflict. In Suau v. Caffee, 122 
N. Y. 308, it was held that husband and 
wife were competent to become part- 
ners. In Lowenstein v. Salinger, 42 
N. Y. S. R. 214, held that they were 
not. See, also, Graff v. Kinney, Sup. 
Ct. 15 Ab. N. C. 397; Zimmerman v. 
Erhard, 83 N. Y. 74; 37 Hun, 140; 38 
Hun, 220; 35 N.Y. Sup. Ct. 474; 8 Daly, 
311; Kaufman v.Schoeffel, 46 Hun, 571; 
Hendricks v. Isaacs, 117 N. Y. 411. 

In Massachusetts, where the stat- 
ute of 1879 (General Statutes, C. 133) 
expressly provided that husband and 
wife should not be competent to con- 
tract with or sue one another, the 
decisions declare her incapable of 
being a partner with her husband. 
Plummer v. Lord, 7 Allen, 48]; Bow- 
ker v. Braford, 140 Mass. 521. Or of 
being a creditor of a firm of which he 
is a member. Fowle v. Torrey, 135 
Mass. 87. 

In Indiana, that husband and wife 


CAN HUSBAND AND WIFE BE PARTNERS. 


217 


competent to conduct a business in her own behalf through her 
husband as her agent.! 


cannot be partners, see Hass v. Shaw, 
ot Ind. 384; Huffman v. Copeland, 86 
Ind. 224; Crane v. Winters, 75 Ind. 
301; Scarlett v. Snodgrass, 92 Ind. 
252. 

Nor in West Virginia: Carey v. Bur- 
gess, 2 W. Va. 571. Nor in Ohio: 
Yayne v. Thompson, 44 Ohio State, 
142. Norin Illinois: Wilson v. Loomis, 
55 Ill. 352. But see, Dressell v. Tons- 
dale, 46 Ill. App. 454. Norin Oregon: 
Knot v. Knot, 6 Oregon, 150. Nor in 
Maryland: Mayer v. Soyster, 30 Md. 
402. Nor in Florida: De Graum v. 
Jones, 23 Fla. 83. Nor in Washing- 
ington: Seattle Board of Trade v. 
Hayden, 4 Wash. 263. Nor in Wis- 
consin: Talcott v. Knapp, 62 N. W. 
Rep. 945. 

In California they are held to be 
competent. Fuller v. Ferguson, 26 
Cal. 547; Camden v. Mullen, 29 Cal. 
564; Reading v. Mullen, 31 Cal. 104. 

So also it would seem in Nebraska: 
May v. May,9 Neb. 16. And Arkansas: 
Toof v. Brewer, 3 So. Rep. 571. The 
last case was decided under the Ar- 
kansas statute, but by a Mississippi 
Court. 

In Alabama, a husband may become 
estopped from denying that he is his 
wife’s partner. Rabitte v. Orr, 83 Ala. 
185. 

In Georgia, husband and wife have 
been held liable on a joint lease. 
Schoefield v. Jones, 85 Ga. 816. 


1 This rule was well established in 
Michigan before the question of part- 
nership between husband and wife was 
presented to the courts of that State. 
See Rankin v. West, 25 Mich. 195; 
Gillam v. Boynton, 36 Mich. 236; 
Emery v. Lord, 26 Mich 432; McBain 
v. Seligman, 58 Mich. 294; Moore v. 
Foote, 34 Mich. 443; Osbourne v. Os- 


bourne, 36 Mich. 48; Smith ». Van 
Tine, 39 Mich. 491; Hall v. Edwards, 
43 Mich. 472; Newcomb v. Andrews, 
41 Mich. 518; Willard v. Morgan, 30 
Mich. 280; Leland v. Collver, 34 Mich. 
418; Judge v. Vogle, 38 Mich. 569; 
Hosley v. Scott, 59 Mich. 420; Par- 
shall v. Fisher, 43 Mich. 529; Eaton v. 
Knowles, 61 Mich. 625; Carew v. 
Matthews, 49 Mich. 302. As to the 
right of married women to engage in 
business. Mason v. Dunbar,43 Mich. 
407; Tillman v. Shackleton, 15 Mich. 
447; Amperse v. The City of Kalama- 
zoo, 59 Mich. 78. 

The question of partnership be- 
tween husband and wife was first 
squarely presented to the courts of 
Michigan in the case of Artmann v. 
Ferguson, 73 Mich. 146 

That husband may be agent for the 
wife in Alabama. Louisville Coffin 
Co. v, Stokes, 78 Ala. 372. 

In Georgia: Foster v. Jones, 78 Ga. 
150. See, also, Miller vr. Watt, 70 Ga. 
385. 

In Illinois: Brownell v. Dixon, 37 
Ill. 198; Wortman v Price, 47 Il. 22; 
Bergen v. Keiser, 17 Ill. App. 505; 
Haight v. McVeagh, 69 Ill. 624; Walker 
v. Carrington, 74 Ill. 446; Patten v. 
Patten, 75 Ill. 446; Bennett v. Stout, 
98 Ill. 47; Cubberly v. Scott, 98 Ill. 
38. See, also, Wilson v. Loomis, 55 
Ill. 352. 

In Indiana: Rowell v. Klein, 44 Ind. 
290; 15 Am. Rep. 235; Griffin v. Rans- 
dell, 71 Ind. 440; Sims v. Smith, 99 
Ind. 469; 50 Am. Rep. 99. 

Iowa: McLaren v. Hall, 26 Iowa, 
297; Rotsford 2d National Bank ». 
Gaylord, 66 Iowa, 582; Price v. Seydel, 
46 Iowa, 696; Miller v. Hollingsworth, 
36 Iowa, 163. See, also, Carn v. 
Royer, 55 Iowa, 650; Corning v. Fow- 
ler, 24 Iowa, 584. 
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Kansas: Hardten v. State, 32 Kan. 
637. 
Louisiana: Jones v. Reed, 1 La. 200. 
Even in Massachusetts, where the 
statute (see note, § 5, p.216), expressly 
forbids contracts between husband 
and wife, their competency to form 
the relation of agency is clearly recog- 
nized. Jones v. Smith, 121 Mass. 15; 
McIntyre v. Knowlton, 6 Allen, 565; 
Coolidge v. Smith, 129 Mass. 554; 
Arnold v. Spurr, 130 Mass. 347; Jef- 
erds v. Alvord, 151 Mass. 34. 

Minnesota: Hosfeldt v. Dill, 28 
Minn. 469; Ladd v. Newell, 34 Minn. 
107. But under the Minnesota stat- 
utes (1894) (section 5534), the hus- 
band cannot as the attorney of his 
wife make a valid lease of her real 
estate. Sanford v. Johnson, 24 Minn. 
172. 

In Mississippi: Ross v. Baldwin, 65 
Miss. 570. 

Missouri: Eystrav. Capelle, 61 Mo. 
578; Rogers v. Pike Co. Bank, 69 Mo. 

Montana: 
Montana, 174. 

Nebraska: Edgerly v. Gregory, 17 
Neb, 348. 

New Hampshire: Hall v. Young, 37 
N. H. 134; Albin v. Lord, 39 N. H. 
196; Hutchins v. Colby, 43 N. H. 159. 
See, also, Coffin v. Morrill, 22 N. H. 
352. 

In New Jersey: Cutcher v. Will- 
iams, 40 N. J. Eq. 436. 

In New York: Buckley v. Wells, 33 
N. Y. 518; Martin v. Rector, 101 N. Y. 
77; Zimmerman v. Erhard, 58 How. Pr. 
(N. Y.C. Pl.) 13; Gauge v. Dauchy, 34 
N. Y. 293; Knapp v. Smith, 27 N. Y. 

277; Freiberg v. Brainagan, 18 Hun 
(N. Y.), 344; Klunder v. Lynch, 2 Abb. 
App. Dec. (N. Y.) 549; Merchant v. 
Bunnell, 3 Abb. App. Dec. (N. Y.) 280; 


Palmer v. Murray, 8 
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This rule when viewed in connection with the converse prop- 
osition of the common law, viz., that a wife may act as agent 


O’Leary v. Walter, 10 Abb. Pr. (N. 
8.); Brooklyn City Court, 445; Bogert 
v. Gulick, 45 How. Pr. (N. Y. Sup. 
Ct.), 385; Abbey v. Deyo, 44 N. Y. 
343; Bodine v. Killin, 53 N. Y. 93; 
Owen v. Cowley, 36 N. Y. 604; Wood- 
worth v. Sweet, 51 N. Y. 11; Alvord v. 
Haynes, 13 Hun (N. Y.) 26; Nash v. 
Mitchell, 71 N. Y. 199; 27 Am. Rep. 38; 
Noell v. Kinney, 106 N. Y. 74; 60 Am. 
Rep 423; Vorhees v. Bonestell, 16 
Wall. (U. S.) 16. See, also, Haupt- 
man v. Catlin, 20 N. Y. 247; Sherman 
v. Elder, 24 N. Y. 381; Rush v. Gilks, 
43 Hun (N. Y.),282; Jones v. Walker, 
63 N. Y. 112; Draper v. Souvenel, 35 
N. Y. 512; Coakley v. Chamberlain, 8 
Abb. Pr. (N. s.) (N. Y.) Sup. Ct. 42. 

North Carolina: Harper v. Dale, 92 
N. C. 394. 

Ohio: Manhattan Life Ins. Co. v. 
Smith, 44 Ohio, 156; 58 Am. Rep. 806. 

In Oregon: King v. Voss, 14 Ore. 
91. 

Pennsylvania: Johnson v. Johnson, 
31 Penn. St. 450; Gibbs &c. Mfg. Co. 
v. Goe, 1 Penny (Pa.), 238; Baxter v. 
Maxwell, 115 Pa. St. 469; Shuster v. 
Kaiser, 11 Pa. St. 215; Seeds v. Kahler, 
76 Pa. St. 262; Early v. Rolfe, 95 Pa. 
St. 58; Troxell v. Stockberger, 15 W. 
N. C. (Pa.) 117; Sering v. Laughin, 
113 Pa. St. 209. See Grabhill v. 
Moyer, 45 Pa. St. 530; Mann Appeal, 
50 Pa. St. 375; Teller v. Anathan, 14 
W.N.C. (Pa.) 191. 

South Carolina: Gregg v. Smith, 29 
S. C. 436; McCord v. Blackwell, 31 S. 
C. 125; Brown v. Thompson, 31 S. C. 
436; 17 Am. State Rep. 40. 

Virginia: Penn v. Whiteheads, 12 
Gratt. (Va.) 74. 

West Virginia: Miller v. Peck, 18 
W. Va. 95; Trapwell v. Conklyn, 37 
W. Va. 242, 

Wisconsin: Dayton v. Walsh, 47 
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for her husband in any lawful business,’ seems almost equiva- 
lent to a declaration of their competency to conduct a business 
us partners. For the recognized test of partnership is the ex- 
istence of mutual agency between those whom it is sought to 
bind as partners, mutual agency with reference to a business or 
concerns in which the agents have some community of interest.’ 
It might not without reason be contended that husband and wife 
have a community of interest in every business which is the 
basis of family support. With more reason then could it be 
contended that they have such interest in a business conducted 
by them as principal and agent. In the latter case their com- 
munity of interest is not merely that which results from the 
marital relation; it is an interest springing from their contract 
of agency. For, although the agent may receive a sum certain 
as salary, stipulated to be independent of the returns yielded by 
the business, yet the prospective returns are generally made the 
basis for fixing that sum and ultimately it is sure to vary with 
the variations in actual returns. However, we may admit that 


the community of interest which necessarily subsists between 


employer and employé is more slender than that which the 
courts have recognized as impressing the character of partners 
upon mutual agents. It still remains true that an agent may 
always, and generally does contract to receive compensation in 
proportion to the returns yielded by the business, or by some part 


Wis. 113; 32 Am. Rep. 757; Livesley 
v. Lazalett, 28 Wis. 38; Austin v. Aus- 
tin, 45 Wis. 523; Lavassar v. Wash- 
burn, 50 Wis. 200. 

1 Manby v. Scott, 1 Sid. 109; Shir- 
ley’s Leading Cases, 69; Montague v. 
Benedict, 3 B. & C. 631; Shirley’s 
Leading Cases, 70; Seaton v. Benedict, 
5 Bing. 28; Jolly v. Rees, 15 C. B. 
(8. 8.) 628; Drew v. Munn, L. R. 4Q. 
B. D. 661; Smout v. Ilberry, 10 M. & 
W. 1; Clark v. Cox, 32 Mich. 211; 
Chamberlain v. Palmer Co., 19 Allen 
(Mass.), 539; Cox v. Hoffman, 4 Dev. 
& B. N. Car. 180; Fenner v. Lewis, 10 
Johns, (N. Y.) 38; Curtis v. Ingham, 
2 Ver. 287; Gray v. Otis, 11 Ver. 628; 


Goodwin v. Kelley, 42 Barb. (N. Y.) 
1894; Birdsell v. Dunn, 16 Wis. 235; 
Mead v. Minard, 7 Wend. (N. Y.) 68; 
Church v. Lamsders, 10 Wend. (N. Y.) 
438. 

2 Cox v. Hickman, 8 House of Lords 
Cases, 268; Bullen v. Sharp, L. R. 1 C. 
B. ——: Kilshaw v. Jukes, 3B. & S. 
847; Shaw v. Gault, 16 Irish C. L. R. 
357; Holmes v. Hammond, L. R. 7 
Exch. 218; Ex parte Delhasse, 7 Ch. 
Div. 511; Eastman v. Clark, 53 N. H. 
276, Dunham v. Rodgers, 1 Penn. St. 
255; Bradley v. White, 10 Met. 303; 
Harvey v. Childs, 28 Ohio St. 319; 
Beecher v. Bush, 45 Mich. 188. 
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of it, and that therefore the mutuality of the interests of those 
who contract as principal and agent may be as real as the mutu- 
ality of the interests of those who contract as partners; for 
between the partners the partnership property is very often 
owned solely by one of the partners, the common interest 
extending only to the profits. 

It may, however, be said that the ageney of either husband or 
wife for the other is an imperfect agency, that the decisions 
that hold such a relation valid in law, cannot be regarded as 
declaring that the ordinary rights and obligations of principal 
and agent, arise between husband and wife from the mere fact 
that either is competent to represent and bind the other in deal- 
ings with third parties; and hence that whatever might be the 
de facto arrangements between themselves, the law might neither 
recognize any resulting community of interests or even give 
redress in case either disregarded such arrangements. To this 
the reply is, — that, although in most of the cases in which the 
question has been passed on, the competency of a wife to carry 
on a business through her husband as agent has only been de- 
clared in general terms, nothing being said as to the resulting 
obligations between husband and wife, yet the train of decisions 
which hold them competent to contract with each other! justify 
the conclusion that their contracts of agency should be upheld 
unless invalid because of circumstances that would render any 
other contract between them invalid; and it is difficult to see on 
what theory the agent would be allowed to bind the principal, 
without giving the latter the right to redress, when bound to 
his prejudice by the wanton misconduct of the former. But the 


1 Wales v. Newbold, 9 Mich. 45; 
Markham v. Markham, 4 Mich. 305; 
Durphy v. McClurg, 6 Mich. 223; 
Moore v. Foote, 34 Mich. 443; Osborne 
v. Osborne, 36 Mich. 48; Smith v. Van 
Tine, 39 Mich. 491; Reithmeir v. Beck- 
with, 35 Mich.110. In N. Y. Devon v. 
McKelvey, 17 How Pr. 514. That 
marriage does not extinguish a debt 
of husband to wife. Keyser v. Keyser, 
1 Robb. C. C. 405. And that wife may 
bring action on the husband’s note 


given for her promise to marry him. 
Wright v. Wright, 54 N. Y. 437; 59 
Barb. 505. Further as to their com- 
petency to contract with each other in 
N. Y., see Owen v. Cauley, 36 N. Y. 
600; Vartie v. Underwood, 18 Barb. 
561; Gage v. Dauchy, 28 Barb. 622. 
In Youman v. Foxley, 56 Mich. 197, 
held that a married woman could 
acquire a mortgage on her husband’s 
lands and against him. 
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cases are not at all silent upon this point. In Wales v. Newbold,} 
where the action was by the wife’s administrator against her 
husband, and it was declared that he was entitled to compensa- 
tion for his time and services as the agent of his wife. And in 
Wiltsie v. Wiltsie,?a claim of a wife against the estate of her 
deceased husband for money received by him as her agent was 
upheld as valid.’ 

It would seem, then, that there is nothing to prevent husband 
and wife acquiring by their contract of agency a common inter- 
est such as the law declares would constitute mutual agents 
copartners as to third persons. 

Is, then, their competency to form a copartnership necessarily 
implied in the rule affirming their competency to form the rela- 
tionship of agency? It would certainly seem so, did the rule 
go so far as to affirm their competency to act concurrently for 
each other as agents My reference to property or concerns in 
which they had a common interest. In any case, the applica- 
tion is so strong that it is surprising that the courts which have 
denied the validity of the former relationship while affirming the 
validity of the latter have not set forth specifically the grounds 
for the distinction made. The apparent inconsistency can only 
be explained by showing that the objections to the one relation- 
ship do not apply with equal force to the other, or that the 
counter-considerations are not the same in each case, for in no 
State has a legislature expressly declared a married woman com- 
petent to conduct a business with her husband as agent, while 
denying her capacity to conduct it jointly with him as her 
partner. 

What, then, are the objections which have been urged against 
the validity of partnership between husband and wife? There 
are but three, which stand out prominently in the adjudicated 
cases. First, that such relation would give the husband undue 
control over the wife’s property and thus defeat the purpose of 
the statute, the main design of which was to remove the control 


1 9 Mich., on page 67. business, see Blaechmska v. Howard 
2.N. Y. 17 St. Rep. 258. _ Miss‘on, 42 State Rep. 387. The same 
3 And that under the N. Y. Statute doctrine is suggested but not specifi- 
_ the wife is entitled to compensation cally declared in Third National Bank 
for services rendered in the husband’s v. Guenther, 123 N. Y. 568. 
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exercised by the husband at common law.! Second, that part- 

nership between husband and wife would invite domestic dis- 
cord, and an intention to encourage what is so manifestly 
opposed to public policy, cannot be imputed to the legislature 
by any implication.? Third, that the contractual capacity con- 
ferred on married women by the statutes is not general. She 
can make only such contracts as relate to her separate estate 
and her copartnership contracts would not come within this 
class.? A fourth is also sometimes urged, namely, that the 
statute which makes the evidence of husband and wife against 
each other incompetent except in certain specified cases indicate 
that the legislature never contemplated the enforcement between 
husband and wife of the rights and obligations annexed to such 
a relation.! 

While examining these objections we will see that their force 
is dissipated by impact with the rule that the wife may make 
her husband her agent to carry on her business. 

As to the first objection, it will be seen at once that so far as 
the power gained by the husband over his wife’s property by 
virtue of their partnership might be expressly conferred it could 
never be greater than that which he might obtain as her agent. 
It is true indeed that the intimations upon the power of the hus- 
band as agent for his wife have not been accurately defined. 
But we have failed to find any intimation that the extent of his 
power shoud be governed by any rules that would not apply to 
any other agent of a married woman. And on principle it is 
clear that by these rules the power which she could confer, 
would be co-extensive with the power which she herself 
could exercise. Evidently she could make her husband com- 
petent to act for her wherever she herself was competent.’ 


1 Lord v. Parker, 3 Allen, 127; Plummer v. Lord, 5 Allen (Mass.), 
Chambert v. Cagney, 3J.&8.(N.Y.) 460. 


474; Smith v. Gorman, 41 Me. 405. * Lord v. Parker, 3 Allen (Mass.), 
2 See Artman v. Ferguson, 73 Mich. 127. 
146; Seattle Board of Trade v. Hay- 5 McBain v. Seligman, 58 Mich. 


den, 16 L. R. A. 530; Chambert v. 294; Gillam v. Boynton, 36 Mich. 
Cagney, 3 J.& S. (N. Y.) 474; Suau 236; Leland v. Collver, 34 Mich. 418; 
v. Caffee, 122 N. Y. 308; Kaufman v. In the last case it was said ‘* where 
Schoeffel, 46 Hun. 571. business is conducted entirely by the 
3 Artman v. Ferguson, 73 Mich. 146; husband but in the name of the wife, 
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As agent then, the express powers which he could gain over her 
property would be limited, first, by her peculiar status, second, 
by her will, or rather by what the law judging from her acts 
and omissions and other relevant circumstances would interpret 
her will to be. She could elect to be guided absolutely by his 
judgment, and make him her universal agent, that is, her agent 
for every transaction which in law she was capable of perform- 
ing. But even should the marital relation be made the founda- 
tion for limiting the powers of the husband as agent, the par- 
allelism between his power over her estate in that capacity and 
his power as her copartner would not necessarily be disturbed, 
for whatever ‘limitations might be imposed upon his power in 
the one capacity should logically be imposed upon his power in 
the other capacity. 

But it may be argued that it is not regarding the control that 
might be voluntarily and expressly conferred by the wife upon 
the husband that the courts are solicitous, but regarding that 
which under certain circumstances the law annexes to partner- 
ship, though not contemplated by the partners, and even against 
their express understanding that no such control should arise.’ 
It-is quite true that where the control which a husband obtains 
over his wife’s property is determined by her peculiar status 
and by what the law declares to be her will, it is of no impor- 
tance whether that control be the incident of one relationship 
or of another; but it is otherwise when the control depends 
upon implications of law which vary in the different relation- 
ships. But this argument assumes that the implied powers of 
an agent are governed by different principles than the implied 
powers of a copartner and that the latter are more extensive 
than the former. This assumption is not warranted by the law 
of agency and partnership.?- Where one partner binds another 


the latter will be bound by the state- 
ments and conduct of the husband in 
the course of the business, and notice 
to the husband is notice to the wife.’’ 
Wiltsie v. Wiltsie, 17 State Rep. N. Y. 
258; Wilkinson v. Elliott, 43 Kan. 
590. This case holds that as his wife’s 
agent the husband can convey her in- 
choate interest in his estate. 


1 Hinman v. Little, 23 Mich. 484; 
Marhattan Brass Mfg. Co. v. Sears, 45 
N. Y. 979. 

2 It is very obvious that where third 
parties deal with one entirely through 
an agent their rights would be very 
seriously prejudiced were the princi- 
pal not bound by the acts of the agent 
within the scope of the business, as 
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he does so by virtue of his agency for that other.'’ And it seems 
impossible to conceive of circumstances which would raise an 
implication of power in the agent who is also a partner, that in 
the same business would not raise the same implication of power 
in the agent who is not a partner, the express power being the 
same in each case. 

+ So, too, the rules of agency apply to the discontinuance of 
the power of the partner, 7. e., to the dissolution of the partner- 
ship.?_ In general circumstances which by implication of law 
terminate agency also dissolve partnership, while those which 
by the same implication continue the one relation for certain 
purposes in spite of the will of the parties, also continue the 
other. 

If, then, the power of a partner to charge his copartner is 
merely the power of the agent to bind his principal, what 
becomes of the contention that partnership between husband 
and wife would vest in the husband a power over his wife’s 
estate contrary to the intention of the legislature? As we have 
seen the courts in almost all the States where the married 


fully as if these acts were actually the 


532; Beecher v. Bush, 45 Mich. 188; 
acts of the principal; and that to this 


Shaw v. Gault, 16 Irish C. L. R. 357; 


extent the husband can bind his wife 
‘as her agent, was held in Leland v. 
Collver, supra. Could he do more as 
her partner? See also Dann v. Cundy, 
13 Mich. 239; in which the principle 
of equitable estoppel was held to 
apply where a wife without objecting 
allows her husband to sell her prop- 
erty. 
1 Lindley Part. 210, 211; Wheat- 
croft v. Hickman, 9 C. B. (N. 8.) 47; 8 
H. L. Cases, 268; 7 Jur. (N. 8.) 105; 
30 L. J. C. P. 125; 8 W. R. 754; En- 
glish and Irish Ch. and U. Assurance 
Co., In re., 1 Hem. & M. 85; 11 W. R. 
681; 8 L. T. (N. 8.) 724; Kilshaw ». 
Jukes, 3 B. & S. 847; 32 L. J. Q. B. 
217; 9 Jur. (N. 8S.) 1231; Bullen v. 
Sharp, 1 H. R. 117; 1 L. R. C. B. 86; 
12 Jur. (N. 8.) 247; Leavitt v. Peck, 3 
Conn. 125; Stone v. Wendover, 2 Mo. 
App. 247; Vance v. Blair, 18 Ohio St. 


Holme v, Hammond, 6 R. 7 Exch. 218; 
Ex parte Delhasse, 7 Ch. Div. 511; 
Eastman v. Clark, 53 N. H. 276; Lomes 
v. Marshall, 12 Conn. 69; Dunham »v. 
Rogers, 1 Pa. St. 255; Denny v. Cabot, 
6 Met. 82; Perrine v. Hankansion, 11 
N. J. 181; Holmes v. Old Colony R. R. 
Co., 5 Gray, 58; Bradley v. White, 10 
Met. 303; Harvey v. Childs, 28 Ohio 
St. 319. 

2 Mechem on Agency, 228; Claflin 
v. Lanhiem, 66 N. Y. 301; Featherston- 
haughv. Fenwick, 17 Vesey, 298; Heath 
v. Sansom, 1 N. & M. 104; Dobbin v. 
Foster, 1 Car. etc., 323. Where the 
contract neither expressly nor by re- 
ference limits the duration of the 
partnership it may be terminated at a 
moment’s notice by either party. 
Crawshay v. Maule, 1 Swans. 508; 
Rackstraw v. Imber, Holt, 368 — 
Gibbs. 
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women’s statutes have been passed, have asserted over and 
over again the competency of the wife to act through her hus- 
band as her agent in the control and management of her busi- 
ness. This assertion is absolutely repugnant to the contention 
that by partnership the husband would gain a power over his 
wife’s property which the statute was expressly designed to 
remove. 

Before passing to the next objection it may be observed that 
the general aim of the statute was to enlarge the personal liberty 
of married women, to give them power to contract, to sue and 
be sued as they could not at common law. That the authority 
of the husband over the wife and her property was intended 
to be greatly curtailed has been everywhere recognized. And 
to insist that she should be bound by her contract negotiated by 
her husband as her partner has evidently seemed to some of the 
courts like a partial re-establishment of the common law powers; 
they seem to have forgotten that to enlarge her powers, was 
also to enlarge her obligations, for it is otherwise impossible to 
understand their declaration that to sustain such contracts would 
be inconsistent with the curtailment of the husband’s common 
law powers as designed by the legislature. 

We come now to consider the second objection, 7. e., ‘« that 
partnership between husband and wife would invite domestic 
strife, and it is impossible to attribute to the legislature an 
intention to encourage what is so manifestly opposed to public 
policy.” 

Presumably the domestic quarrels to be avoided by declaring 
void a partnership between husband and wife are those which 
would result from such disregard by one of the partners of his 
obligations as partner as would ordinarily give rise to a right of 
action against him by the other. What these obligations are, 
and the parallelism between them and those of principal and 
agent to each other, can of course be indicated only in a very 
general way. 

It may first be noticed that both relationships are trust rela- 
tionships, and are therefore in general governed by the same 
equitable principles. The good faith required of partners to 
one another is required also of principal and agent to one an- 
VOL. XXXII. 15 
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other. As a partner may not put himself in relations antagon- 
istic to the interest of the firm, neither may an agent put himself 
in relations antagonistic to his principal. As a partner buying 
or selling for a firm may not sell to it or buy from it at a profit 
to himself, so in like manner the trust reposed in the agent for- 
bids him dealing with his principal to his own advantage. So 
also the rule that where one partner has in good faith with 
express or implied authority made disbursements or incurred 
liabilities in behalf of the firm he is entitled to be reimbursed 
or indemnified, is a rule of agency and may always be enforced 
against the principal. If a firm suffers loss through the negli- 
gence or willful wrong of a partner it has the same redress 
that a principal could obtain against his agent; although the 
form of action might differ. The relation of partnership is 
terminable in the same manner as that of agency, and when 
wrongfully terminated a right of action always accrues to the 
injured party where both are sui juris. The partner has a lien 
on the surplus remaining over after payment of the partnership 
debts, to secure a debt of the firm to him; and an agent has a 
lien on his principal’s property in his possession to secure pay- 
ment for his services. Rights and duties which pertain alike to 
agency and partnership might be greatly multiplied, but it is 
evident that the obligations which arise between parties to the 
former relationship correspond in a marked degree to those 
which arise between parties to the latter, and this when there 
is no explicit understanding as to what these obligations shall 
be, the parties leaving that to be determined by principles of 
law. 

But it is next to be observed that the obligations of partners 
to each other in a particular case may be made identical with the 
obligation of principal and agent in a particular case, by the 
parties themselves. Whatever differences might arise by impli- 
cation of law could always be obviated by express agreement. 
It is entirely competent for persons to become partners as to 
third parties and yet limit their rights and duties as between 
each other to those which the law would annex to an ordinary 
general agency or even to much narrower limits. As already 
remarked, one partner, though owning the entire capital stock, 
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might allow the other the exclusive management of the business.' 

The latter could be relieved from the duties of contribution in 
case of loss from ordinary causes and stipulate for the payment 
of a stated salary or a certain commission on sales as his com- 
pensation. Indeed, as between the parties themselves, every 
ordinary incident of partnership might be eliminated without 
diminishing in the least their liability as partners to the world at 
large. 

And as a matter of practice the de facto partnerships between 
husband and wife are usually entered into with the understand- 
ing that few, if any, of the ordinary obligations of partners 
shall exist. A very strong presumption that this is true in every 
case arises from the marital relation itself. Husband and wife 
do not ordinarily hold each other at arm’s-length in business 
dealings of any kind, and although some of the courts seem to 
regard the partnership relation as particularly noxious to con- 
nubial confidence they have not declared that in entering it hus- 
band and wife would have a more vigilant eye to their individual 
rights than in ordinary transactions. True, their very confidence 
might lead them to neglect expressly negativing obligations 
which, by implication of law, would ordinarily attach to the 
relation about to be formed. Yet it is safe to affirm that so 
far as they would have any definite intention in the matter, it 
would in most cases be that neither should be holden liable to 
the other for anything short of fraud. Certainly, where they 
did not regard their interests as one and were disposed to seek a 
legal remedy for every infringement of a legal right, they could 
find ample opportunity for litigation in their dealings with each 
other as principal and agent. There is no reported instance of 
litigation between husband and wife as partners, so far as the 
writer has been able to ascertain, and most of the cases where 
they in that capacity have been parties litigant with third per- 
sons, indicate that their relations to each other in such part- 
nership more nearly resembled those of principal and general 
agent than those which usually subsist between partners. Thus, 
in Artman v. Ferguson,’ where the court said: ‘‘ The important 
and sacred relations between man and wife are not to be dis- 
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turbed and destroyed by contentions which might arise from 
such a community of property,’’ as is implied by partnership, the 
wife had contributed the entire capital stock, and made her hus 
band sole manager of the business. A like state of facts seems 
to have existed in Seattle Board of Trade v. Hayden.! 

So far indeed as is disclosed by the reports of relevant cases 
it would seem that the disputes ‘‘ which might arise’’ from the 
relation of partnership between husband and wife are exactly 
those which might arise from their relations as principal and 
agent. 

It is of no importance in this connection that the procedure 
to enforce rights and obligations of partners would in many 
cases differ from the procedure to enforce rights and obligations 
of principal and agent. Domestic harmony, it is conceived, would 
be no more disturbed by a suit in equity than by an action at 
law. It has never been judicially determined that the method 
for adjusting disputes between partners, is more promotive of 
family strife than the method of adjusting disputes between 
principal and agent, but the inference that such is the opinion 
of some of the courts seems warranted by their adjudications 
upon the question of agency and partnership. For to declare 
that connubial felicity would be threatened by the latter relation 
while assuming that no such consequence would attach to the 
former leaves them with no better refuge from inconsistency. 

Evidently it is impossible to attribute to the legislature an 
intent to forestall the domestic disturbances ‘* which might 
arise’? from partnership between husband and wife without 
implying an intent to avert disturbances which might result 
from agency between husband and wife. After having recog- 
nized agency as authorized by these statutes, it is a little late in 
the day to make this supposed paternal solicitude a governing 
factor in their construction. ° 

But numerous other decisions of the courts involving a con- 
struction of these statutes are equally incongruous with the idea 
that the legislature left husband and wife incompetent to form 
the partnership relation because of the probability of resulting 
litigation. In Michigan where this has been made the main 


116 L. R.A. 530. 
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ground for negativing the question of partnership, the courts, 
long before that question had been presented to them, had 
declared that the rights of a married woman as creditor of a 
firm of which her husband was a member were the same as the 
rights of any other creditor, and that in suits to enforce her 
demand she should join her husband as defendant.'! It had also 
been held that a wife living apart from her husband might re- 
plevy her property from him.? And in Randall v. Randall,*® an 
action by the wife against the husband for breach of covenant 
against incumbrances contained in his conveyance of land to her 
had been sustained, while the competency of husband and wife 
to contract with each other had been recognized in a multitude 
of decisions ;* and competency to make a valid contract implies 
competency to invoke the power of the law to enforce it or 
obtain redress fordamage resulting from its breach. 

We pass now to the objection that the statutes which make 
husband and wife incompetent to testify against each other in- 
dicate that the legislature never intended to confer upon them 
the power to form partnership relations. This objection needs 


no other reply than that implied in what has already been 
said. For if the rights and obligations arising between princi- 
pal and agent are parallel with, or do not materially differ from 


1 Markham v. Markham, 4 Mich. 
305; Moore v. Foote, 34 Mich. 443; 
Osborn v. Osborn, 36 Mich. 48; Smith 
v. Van Tine, 39 Mich. 491. 

2 White v. White, 58 Mich. 546. 

® 87 Mich. 563. 

4 Wales v. Newbold, 9 Mich. 45; 
White v. Zane, 10 Mich. 333; Budeno 
v. Amperse, 14 Mich. 91; Jordon v. 
White, 38 Mich. 253; Hyde v. Powell, 
47 Mich. 157; Hedstron v. Kingsbury, 
40 Mich. 636; Allen v. Antisdale, 38 
Mich, 229; Darling v. Hurst, 39 Mich. 


Mich. 24; Pennunan v. Pierce, 9 Mich. 
527; Jenne v. Marble, 37 Mich. 319; 
De Virees v. Conklin, 22 Mich. 255; 
Worthington v. Hanna, 23 Mich. 534; 
Ransom v. Ransom, 30 Mich. 329; 
Rhodes v. Davis, 51 Mich. 306. The 
last case holds that a married wom- 
an’s release to her‘husband of her 
dower right is binding on her except 
when circumstances exist that would 
vitiate an ordinary contract. The 
same doctrine is recognized in Wright 
v. Wright, 79 Mich. 528. In Johnson 


766; Bringham v. Faucett, 42 Mich. 
548; Pierce v. Rehfuss, 35 Mich. 63; 
Hill v. Bowman, 35 Mich. 191; Loomis 
v. 36 Mich. 40; Youmans v. 
Toxley, 56 Mich. 197; sustaining fore- 
closure proceedings by a wife against 
husband. Davis v. Zimmerman, 40 


v. Southerland, 39 Mich. 279, it was 
intimated that the transfer to the wife 
of the husband’s note would consti- 
tute a valid consideration for a note 
by the wife to the transferor, thus 
implying that the wife could sue her 
husband on his note. 
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those arising between copartners the incompetency of husband 
and wife as witnesses against each other, would so far as the 
testimony of either was necessary, interfere with the enforce- 
ment of these rights and obligations, in the one case as in the 
other ; and it will not seriously be contended that other evidence 
would be more available to establish the rights of principal and 
agent than to establish those of copartners. 

The next objection requires a more extended consideration. 
The language of most of the statutes easily bears the construc- 
tion that the contractual power conferred on married women 
only enables them to make contracts in reference to their sep- 
arate estate.! That their contractual power is thus limited 
under the Michigan statute has been repeatedly declared by the 
courts of that State, and it seems a plausible objection to the 
contract of partnership with a married woman that it is not one 
within this clause of the statute. 

But if we admit that the copartnership of husband and wife 
would be invalid under this rule it is difficult to escape the con- 
clusion that their contracts of agency would be equally invalid. 
In probably the majority of cases a property consideration 
passes between partners, from almost the inception of their 
contract. Each as a rule contributes property to the capital 
stock. Will it be said that where under a copartnership agree- 
ment husband and wife contribute to a common fund that such 
agreement has no reference to her separate estate, that neither 
the consideration moving from the wife nor that moving to her 
can be regarded as such an estate? If so, what must be said of 
their contract of agency? That contract may indeed relate to 


1 Canton Ins. Co. v. McClellan, 43 22 Iowa, 487; Mitchell v. Smith, 32 
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her separate estate in the sense that it looks to the employment 
of the agent to stand in her place and stead in the conduct of 
her business; but except in rare cases, no property considera- 
tion passes between the parties until the agent has entered upon 
the performance of his duties. Even at that stage it is difficult 
to find any reason for regarding it as within this clause of 
the statute while excluding copartnership. It is true that the 
amount contributed by each copartner merges in the capital 
stock and becomes the common property of the firm. But 
surely we must regard the contract as having reference to each 
particular contribution, in those cases at least, where it particu- 
larly specifies the amount of each. And that of the wife being 
so specified, does the contract not relate to it? And is it not her 
separate estate? At least until commingled? And though we 
were to admit that it then became transformed into an estate or 
property not within the clause of the statute, would this trans- 
formation operate to render void a contract valid in its incep- 
tion? But even so, what of those cases where the wife contrib- 
utes the entire capital and retains exclusive property in it, the 
profits only being divided and apportioned between the partners? 
Here at least we have a copartnership contract where the analogy 
to that of ordinary agency is complete, so far as regards the 
nature of the estates involved, and to admit the latter as valid 
under this clause of the statute is to admit the validity of the 
former also. 

But though the recognition of the validity of agency were 
consistent with the denial of the validity of partnership con- 
tracts so far as their validity is affected by this clause, there 
would still be rulings relative to the same clause in a host of 
other decisions entirely inconsistent with such denial. 

The Michigan cases construing this clause in the statutes of 
that State are much confused. Yet it will be seen that 
they leave no room for contending that partnership between 
husband and wife is not a contract relating to the separate 
estate of the wife. In Rhodes v. Davis,’ Judge Cooley held 
that a married woman might under the statute by deed to 
her husband release her inchoate right of dower to him; 


1 61 Mich. 806. 
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and that she would be bound by her deed in an action at law.! 


In this case it was admitted that the dower interest was not a 


| « The first consideration is, what 
in the light of reason is this possibility 
of dower accruing to the wife after 
marriage but before the death of the 
husband. The authorities universally 
deny that it constitutes an estate; at 
the same time they admit with equal 
unanimity that it is a right concern- 
ing land and one which possesses 
value. * * * 

‘* Here then is something belonging 
to the wife which she may part with 
or retain. It possesses a money value 
and may be the object of sale and re- 
lease. It is capable of being dealt 
with as property. The statutes and 
the decisions recognize it as property. 
True it cannot be shifted from one to 
another without reference to the re- 
pository of the general title. The 
nature of the thing forbids it. The 
only point here is whether the hus- 
band who holds the land subject to 
this right may not continue and at the 
same time receive directly from his 
wife a release by deed provided the 
transaction is supported by a satis- 
factory consideration and is in all 
respects fair and reasonable. The 
inquiry arises on the other’? (law) 
* side of the court. It is a question of 
law and until the act of 1855 it was 
the general doctrine of the courts of 
common law that the wife was not 
capable of enjoying and disposing of 
her own property at her own election, 
and moreover that the married pair 
could not contract directly with each 
other. The subject is quite fully ex- 
plained in Burdeno v. Amperse, 14 
Mich. 91. But that statute made a 
great change. It provided that cover- 

‘ture should in no wise disable the 
wife from selling what was her own 


‘* separate estate ’’ in the sense in which that phrase had been 


nor in any manner interfering with 
her disposal of it. No distinction is 
made between kinds of property. The 
language takes in all without excep- 
tion. Now since the right in question 
is her property and is a legitimate 
subject of sale, why may she not part 
with it in point of law to whomsoever 
holds the title to which it is germane? 
And since husband and wife may now 
by the rules of law make contracts 
with regard to property and sell and 
deed to each other, why may not she 
sell and release directly to her hus- 
band? 

** No reason is perceived that would 
not infringe the spirit of the legisla- 
tion of 1855. By means of that enact- 
ment the faculty to transact and the 
fact transacted which were antece- 
dently pure matters of equity were 
legitimated at law and clothed with 
the attributes of law. The conse- 
quential effect of the act of release 
upon the future of the right can pre- 
sent no objection. That the act in 
which she parts with the right, and so 
disposes of it, does at the same time 
determine it, is not an _ obstacle. 
These consequences are the due ex- 
pressions of opposite sides of the 
same fact. The object aimed at is to 
cause a cessation of the right,-and not 
an existence of itin new hands. The 
sale being made fairly and in accord- 
ance with the dictates of equity, and 
regularly carried out by deed on one 
side and exemplary performance on 
the other, the transaction operates by 
way of a release of the right in con- 
templation of law and implies an obli- 
gation not to reassert it. Cooley, J., 
in Rhoades v. Davis, 51 Mich. 306. 
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used by courts of equity, in adjusting the property rights of a 
wife. Nevertheless Judge Cooley regarded it as a property in- 
terest with reference to which the statute empowered her to 
contract ; and that there was no reason why she might not sell 
or release it directly to her husband that would not infringe the 
spirit of that act. Thus it is clear that the statutory meaning 
of this phrase is very different from the meaning attached to it 
under the ancient chancery practice.'. In Michigan it is broad 
enough to include anything of a tangible nature purchased by a 
married woman although on her own personal credit. On con- 
tracts under which she has obtained goods she is bound, whether 
or not at the time of contracting she possessed any property 
whatever, provided credit was expressly given to her.* Even her 
contract of suretyship when it creates a lien upon her property 
is held to be within the statutory limitation as to separate 
estate.? And so too her merely verbal contract for services ren- 
dered by an attorney in a suit for divorce discontinued before 
trial. So her agreement with her husband to discontinue divorce 
proceedings against him in consideration of a money payment.‘ 
So also in her joint contract with her husband for the purchase 
of real or personal property, and she is necessary party defend- 
ant in a suit on such a contract.® 

From the last proposition it would seem necessarily to follow 


1 West v. Laraway, 28 Mich. 464. 
Here, Campbell, Justice, says: ‘ The 
old doctrine of enforcing in equity 
the contracts of a married woman as 
charges upon her equitable interests 
in property held to her separate use 
rested upon her disability to bind her- 
self in personam or to transfer or 
charge a legal estate by her sole act 
or agreement, and is no longer appli- 
cable to cases at law arising under our 
statutes which have removed the very 
disabilities upon which the doctrine 
was founded, and any attempt to in- 
graft the old rules of equity upon the 
new system can only lead to confusion 
and mischief. 

2 Campbell v. White, 22 Mich. 178; 
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3’ Watson v. Thurber, 11 Mich. 457; 
Damon v. Deeves, 57 Mich. 247; De- 
vires v. Conklin, 22 Mich. 259. 

4 Woolcott v. Patterson, 100 Mich. 
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5 Reithmaier v. Beckwith, 35 Mich. 
110. 

6 Post v. Shafter, 63 Mich. 88; 
Wineman v. Philips, 93 Mich. 223. 
And so in New York. Kaufman v. 
Schofield, 46 Hun, 571; 118 N. Y. 635; 
Hiles v. Fisher, 144 N. Y. 306. See 
also Whelpley v. Stoughton (Mich.), 
70 N. W. Rep. 671. 
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that a contract by husband and wife as nominal partners for the 
purchase of property. would also come within the statute, even 
though the partnership contract itself might not, at least where 
both husband and wife actually assented to the purchase. But 
that in Michigan there is no room whatever for regarding even 
the copartnership contract as not relating to the separate estate 
of the wife is necessarily implied by the decisions which hold 
her competent to form a copartnership with persons other than 
her husband.' However important the marital relation in 
determining the competency of parties to make an agreement 
there is no alchemy in that relation whereby the nature of an 
estate is changed according as it is the subject-matter of a con- 
tract between the wife and a third party or between the wife 
and her husband. Wherever her copartnership contract with 
third parties is not impaired by the objection that it does not 
relate to her separate property this objection can have no force 
whatever when urged against the validity of a like contract 
with her husband.? 

Another possible objection still remains to be considered. It 
has been hinted * that a business relation between husband and 
wife so unusual as that of partnership would facilitate evasions 
of justice by encouraging unreasonable and vexatious pleas. In 
fact there are instances on record where the parties to such de 
facto relationship used it for the purpose of defrauding those 
with whom they had dealings, as for example in Edwards v. 
McEnhill.4 In this case the defendant being indebted as he 
thought to R. F. Edwards and having been garnished in a suit 
against the latter paid the amount of his supposed indebtedness 
to the garnishee plaintiff. But Mr. Edwards claimed that the 
amount thus paid had been due not to himself individually but 
to R. F. Edwards & Co., a partnership consisting of himself and 
wife. It was evident, however, that the alleged partners .set 
forth their partnership relation only when it suited their con- 


1 Vail v. Winterstein, 94 Mich. 230; Lord, 5 Allen (Mass,), 460; Norman v. 

Parshall v. Fisher, 43 Mich. 529. Morse, 52 Miss. 402; Bitter v. Roth- 
2 In re Kinkhead v. Bliss, 3 U. 8. man, 61 N. Y. 512. 
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venience to do so, and in this case sued as partners that the 
judgment in the garnishee suit might not be a bar to their 
recovery. This it may be said is a good illustration of what 
would result from the recognition of the validity of such a 
relation by the courts. 

There are two replies to this objection: First. It will be seen 
that it applies with probably as much force against agency be- 
tween husband and wife as against partnership between them. 
What has already been said renders it unnecessary to show this 
in detail. Suffice it to remark that in the example given, had 
Edwards dealt as agent for his wife the garnishee judgment 
would no more have been a bar to an action by her alone than 
to an action by both as copartners, had they in fact been such. 
But in the second place, though the legal sanction of a de facto 
partnership between husband and. wife might under some cir- 
cumstances facilitate fraud, the withholding of that sanction 
where such partnerships are common affords much greater op- 
portunities for fraud and in practice often leads to ‘* unreason- 
able and vexatious pleas.’’ 

This proposition requires some amplification. In what respect 
it may well be inquired could partnership between husband and 
wife give to the partners opportunity for fraud that is not now 
available to partners whom the law recognizes as such? In the 
example above given, partnership with any other person would 
have availed Edwards equally well in his attempt to evade the 
garnishee judgment as partnership with his wife. The firm 
name he claimed was R. F. Edwards & Co. Had he actually 
dealt in this name with McEnhill and had the circumstances 
been such as to give the latter actual or implied notice of the 
fact, the garnishee judgment would not have prevented the firm 
from recovering from McEnhill. In that case McEnhill would 
have been at fault, in admitting an indebtedness to Edwards 
individually instead of to R. F. Edwards & Co. and for his fault 
he should suffer and not the innocent member of the firm. 
What should it signify that the innocent member might be con- 
nected by the marriage tie to the other? 

To this it might be objected that in the case of ordinary 
partners none of the partners would be guilty of fraud, each 
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having a distinct interest and the right to the protection of the 
same; but in the case of partnership between husband and wife 
the partners would really have no distinct interest, the interest 
of either being practically the interest of both and therefore, in 
their case, the ‘rule of law that a debt due to a firm is not gar- 
nishable in an action against an individual member of the firm, 
would invariably work injustice. When, as in the case of 
Edwards and McEnhill, husband and wife set up the claim of 
partnership in order to take advantage of that rule, sound policy 
requires that their claim be not recognized. ‘* What honest 
motive’ could induce parties thus related to evade payment of 
a demand against either? Although nominally they may have 
distinct property, yet unless their marriage is mockery their 
interests are joint and mutual in everything valuable in life 
which property subserves. 

It must be admitted that this objection is not without force. 
But in it we hear the voice of the common law declaring the in- 
violable unity resulting from the marital relation, and depre- 
cating the innovations that have been made upon that doctrine 
by the married women’s acts. It is an objection wholly incon- 
sistent with the intent of these acts as interpreted by all the 
courts, the intent, namely, that the property of a married woman 
should cease to be subject to the payment of her husband’s 
debts and remain absolutely under her individual control. If 
these acts give a married woman the right to hold property it is 
strangely incongruous to charge her with fraud, when she seeks 
to protect it by a rule of law which could be rightly invoked to 
protect that of any other person in her situation. If in the 
illustrative case, McEnhill’s indebtedness was actually to Edwards 
and his wife as de facto partners her right to recover her pro 
rata of that indebtedness in spite of the garnishee judgment 
would seem to rest on the same grounds as that of any other 
partner under like circumstances, her right to hold and acquire 
property under the married women’s acts being undisputed. 
That fact would not make greater vigilance on his part neces- 
sary for the protection of his rights; it would only give stronger 
inducements to the partners to take advantage of the rule that 
a debt due to a firm is not garnishable in an action against an 
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individual member of the firm. If the mere taking advantage 
of that rule is fraud, it must also be fraud fora wife to claim her 
own property which has been levied on under execution of her 
husband. Bona fide partnership should surely be as conclusive 
in reply to the charge of fraud as bona fide ownership. 

And so in all other cases where it would be advantageous for 
husband and wife to plead their partnership, such plea would 
only be fraudulent when the partnership was not bona fide, 
i. é., it would only be fraudulent for husband and wife when 
it would be fraudulent for other partners. True, it might 
be unreasonable and vexatious without being fraudulent, as for 
example, the plea of non-joinder of the wife as partner. Still 
the recognition by the law that the interests of husband and wife 
are separate, would seem to be almost equivalent to a recognition 
that such plea is not more unreasonable when made by husband 
and wife than when made by other partners. If the property 
interests of husband and wife are distinct why should not either 
insist that the other be made to pay his or her pro rata of a 
joint debt. And when joinder of one with the other is necessary 


to secure that end, why should not either have the right to insist 


on the joinder? Whenever the necessity exists the plea is rea- 
sonable, and where it does not exist, the plea is as unreasonable 
for partners not connected by the marriage tie as for those who 
are thus connected. 

It must be remembered too that the plea of non-joinder of 
defendants where allowed to defeat an action at all, is thus fatal 
only when pleaded in abatement.'! If a defendant desire the 
joinder of a copartner he must inform the plaintiff of the fact 
at the outset of the proceedings in the case, and show that such 
joinder is practicable. Thus when circumstances render the plea 
unreasonable, vexatious and fraudulent, the injury to the plain- 
tiff would be much less than if such plea raised for the first time 
at a later stage in the proceedings were allowed to defeat the 


1 In many of the States the codes 
or statutes provide that all or any 
number of copartners may be sued for 
a demand against the firm. Neverthe- 
less in some of these, as in Michigan, 
non-joinder may still be pleaded in 
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Dennis, 4 Mich. 609; Yawkey v. Rich- 
ardson, 9 Mich. 529. 
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action.!. Further, pleas in abatement being governed by the 
strictest rules of pleading a party always runs considerable risk 
in resorting to them and he would not incur that risk without 
strong motives, motives which husband or wife could seldom 
have for the joinder of either. 
But if as has been assumed errors as to the proper parties to 
actions against such partnerships frequently occur where these 
partnerships are valid in law, such errors are much more liable 
to occur where that relation is not recognized as valid by the 
courts. It is very evident that in the latter jurisdictions such 
errors are all but inevitable. How determine, for example, 
against whom an action should be brought to recover a demand 
nominally due from husband and wife as de facto partners? If 
the pleader knows that the highest court of his State has deter- 
mined that husband and wife cannot be partners he will not sue 
them as such. But before deciding upon this point he will have 
to satisfy himself that the parties who have apparently obligated 
themselves as partners are in fact husband and wife, and can be 
proven to be so. Even then he will be uncertain whether they 
should be joined as defendants for they may have bound them- 
selves as co-contractors although not as partners.?,_ When he has 
satisfied himself that they have not obligated themselves jointly 
and should not be joined, the question as to whether he should 
proceed against the husband or the wife next presents itself. 
He may find that the wife contributed the bulk of the capital 
stock of the business in which she is nominally a partner, and 
in fact negotiated the contract which is the basis of suit, her 
husband having taken no part in the transaction and having ne 
knowledge of it until after its completion. But he may further 
find that all the ordinary elements of partnership exist between 
them, that both give their time and services to the management 


1 Misjoinder may be taken advan- 
tage of at trial where the common law 
rule prevails. 1 Chitty Plead. 51-2 
and cases. 

2 In Michigan husband and wife 
are proper parties defendant in an 
action against them on a joint con- 
tract. Post v. Shaffer, 63 Mich. 85; 


Wineman v. Phillips,93 Mich. 223. And 
so in New York. Kauffman v. Schoef- 
fel, 37 Hun, 140; 113 N. Y. 635; Hiles 
v. Fisher, 114 N. Y. 306. So also in 
Georgia. Schofield v. Jones,85 Georgia 
816. And probably in Wisconsin. 
Krouskop v. Shontz, 51 Wis. 204. 
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of the business, that profits and losses are shared equally 
between them, that the name of each appears in the firm name 
and that his client has actually dealt with them as partners. 
Against whom should he proceed? Will it be said that under 
such circumstances the business and the contract must be 
regarded as the husband’s? That he is the proper party de- 
fendant, his wife being merely his agent? But suppose further 
that the husband is insolvent and that credit was given to. the 
firm only because the wife was abundantly responsible. If the 
plaintiff were to proceed against the husband he would have the 
satisfaction of obtaining a worthless judgment and paying costs, 
should the court hold that the husband was the proper party ; 
if against the wife, could he hope to enforce his demand in the 
face of the decisions that a wife cannot bind herself as a co- 
partner with her husband? If these decisions are not absolutely 
nil the rule they lay down is for the protection and benefit of 
the wife. And could she ever be in greater need of protection 
than when her husband was insolvent? It is evident that the 
perplexities raised by these decisions, regarding proper parties 
defendant in an action to enforce an obligation nominally 
incurred by husband and wife as partners can be removed only 
by specific rules upon the question, rules which would either be 
inconsistent with the spirit of these decisions or constitute a 
perpetual invitation to fraud. 

And the opportunities afforded for unreasonable and vexatious 
pleas by defendants to such actions will further increase the risk 
which the plaintiff must incur no matter how just his demand 
may be. Perhaps in his state the courts have declared that 
where husband and wife are de facto partners, the husband is 
alone responsible for obligations of the firm. The plaintiff will 
therefore proceed against him alone. But he may be met with 
i plea in abatement, for the non-joinder of the copartners.’ If 
the plaintiff makes replication that the alleged copartner is the 
wife of the defendant he must establish that fact and to do so 


1 In the Code States non-joinder answer when it does not so appear 
may be taken advantage of by de- Bliss on Code Plead. 411, and cases 
murrer where the defect appearson cited. 
the face of the proceedings, but by 
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may sometimes be a matter of the greatest difficulty.!. If he 
fails in his proof his suit must abate with costs.2. If, on the 
other hand, to obviate the danger of such abatement the plaintiff 
were to join husband and wife as copartners, the objection of 
misjoinder may be raised at the trial, and although he would be 
allowed to discontinue as to the wife it would only be upon pay- 
ment of costs to her.’ And suppose the husband being fully 
responsible, allows judgment to go against him by default, the 
wife appearing and denying her indebtedness, but that no proof 
of the marital relation is given; under such circumstances an 
unwary plaintiff might easily be satisfied to take judgment 
against the husband and discontinue as to the wife. This seems 
to have been the actual state of facts in Munn v_ Haynes,‘ where 
the judgment was reversed on error. Again, an incautious 
pleader or one unacquainted with the anomalous decisions of 
the courts upon this question in declaring against copartners 
might set forth the fact of their relationship as husband and wife, 
in which case it would seem that the judgment against them 
would be void, at least as to the wife.’ Thus it must be evi- 
dent that where the courts have held husband and wife incom- 
petent to form a copartnership a demand against them nomi- 
nally in that capacity can be enforced against neither of them 
except with the greatest difficulty. 

And the rapid multiplication of de facto partnerships between 
parties thus related makes this fact one of very great importance 
in determining the final utterance of the law upon the question 
of the validity of such partnerships. In a community where 
husband and wife are accustomed to trade under a copartnership 
name, because of such custom, and because of the well-known 
liability of the wife for the ordinary obligations incurred in her 
individual business, the general public may very naturally sup- 
pose that she is liable for the ordinary obligations of such copart- 


1 Mr. Bishop says that neither hus- ? Munn v. Haynes, 46 Mich. 143. 
band or wife is a competent witness 3 Reading v. Beardsley, 41 Mich. 
to prove the fact of marriage, when 123. 

that fact is sought to be established 4 Supra. 

in asuit in which they are parties. 1 > Emmett v. Yandes, 16 Ind. 548; 
Bish. Marriage, Divorce and Separa- Higgins v. Pelzer, 49 Mo. 152; Hecker 
tion, 1049. v. Hook, 88 Pa, St. 228. 
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nership, an inference which becomes still stronger where the 
obligations of the wife as partner with any person other than hus- 
band are known to have been enforced. In such a community 
when the courts refuse to hold the wife liable as the copartner 
of her husband the effect must be to open wide to the unscru- 
pulous a highway where in safety they may prey upon the honest 
and unsuspecting. Could there be a more striking example 
of the necessity of keeping in view that fundamental principle 
of jurisprudence asserted by Lord Mansfield in the case of 
Corbett v. Pollnitz,’ namely, that ‘* as the times alter new cus- 
toms and new manners arise which require new exceptions and a 
different application of general rules.’’ For the unchanging 
purpose of law, the end for which constitutions are framed, 
for which courts are established and legislatures assemble, is the 
maintenance of relations among men which accord with the senti- 
ment of justice permeating the society where these institutions 
are erected. 


W.A. Courts. 


CHARLOTTE, MICH. 


VOL. XXXIII. 


LIT.R.5. 
16 
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CONFISCATION BY ASSESSMENTS. 


In a proud boast of the freedom and security enjoyed under: 
the British constitution a great English statesman once declared 
that he knew no power on earth could touch his life, his liberty, 
or his property. Americans will not readily admit that their 
rights are less secure than those of Englishmen. The express 
guaranties of our American constitutions have indeed proved a 
sure defense against most attempts at oppression or public in- 
justice. But there is one form of official spoliation that has 
become widespread and well-nigh established by judicial sanction. 
It is the practice of assessing the whole cost of a street pave-— 
ment or similar improvement, as a matter of course, upon the 
abutting property, even when the assessments exceed the bene- 
fits. This, to the extent of such excess, is plain confiscation. 
The enormity of the abuses wrought by this system can hardly 
be overstated. It is by no means unheard of for city authorities 
to force a new pavement on unwilling residents of a street 
against their almost unanimous protest, and when for some of 
them the assessments will result in the entire loss of the prop- 
erty assessed. This is done through the influence of outside 
people who want the benefit of the pavement without paying any 
part of its cost, or through the secret and corrupt influence of 
paving companies. To make the wrong more grinding, and to 
emphasize the utter defiance of constitutional right, the victim 
who has been robbed of his property by its forced sale to pay 
for the improvement is sometimes held personally liable for any 
deficiency of the proceeds when the sale does not bring enough 
to pay the assessment. This is a refinement of official plunder 
which has no parallel outside of an oriental despotism. It strips 
a man of property without compensation, and then imposes a 
penalty upon him because the spoils are not greater. 

The growth of this system has been insidious. It started with 
the reasonable principle that private property may be assessed 
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for a special or peculiar benefit received from a public improve- 
ment. But in some way the vicious assumption that the abut- 
ting property must necessarily be benefited to the full extent of 
the cost of improvement soon crept in, and seems, in most cases 
at least, to have passed unchallenged. One reason for acquies- 
cence is the fact that the most excessive assessments usually fal] 
on property of small value owned by poor men, who have no 
money for litigation to protect their rights. It is plain to see 
why this is so. The expense of paving a street in front of a 
little cottage or a vacant lot in the suburbs may be as much per 
front foot as that of paving in front of a tall and costly busi- 
ness block in the heart of a city. The improvement may 
swallow up the owner’s interest in the former, while it may 
benefit the latter far more than it costs. 

Assessments by the front foot rule have been upheld in a 
multitude of cases. Their constitutionality cannot be success- 
fully attacked provided the front foot rule is used merely to appor- 
tion among the abutting owners the amount of special benefits 
which their property is found to have received. Such was the 
case in Raleigh v. Peace,’ where they were not assessed with the 
total expense of the improvement, but only with so much thereof 
as might equal the benefits to their property. 

Personal judgments for such assessments have also been sus- 
tained in many cases. Their constitutionality has been expressly 
upheld in Welch v. Mathews,’ Burlington v. Quick,® Gest v. Cin- 
cinnati,‘ Re Centre St: ® Davidson v. New Orleans; ® as well as in 
Rolph v. Fargo,’ and Allen v. Davenport.£ But in none of 
those cases was there distinctly presented the question of the 
constitutionality of an assessment so excessive as to absorb all 
the property assessed and still leave a deficit. They were cases 
in which the question seemed to be as to the mode of collection, 
rather than the excess of the assessment. 

The theory that local assessments for public improvements 
need not be based on any special benefits to the property assessed 


1110 N. C. 32; 17 L. R. A. 330. 5 115 Pa. St. 247. 

2 29 Cal. 123. 6 96 U. S. 97, 24 L. ed. 616. 

3 47 Iowa, 222. 7 (N. D.) 76 N. W. Rep. 242. 
4 26 Ohio St. 275. ® (lowa) 77 N. W. Rep. 532. 
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has found some support in the decisions. It is plainly declared 
in Re Bonds of Madera Irrigation District,! but it is rejected by 
most of the decisions, as the note to that case? shows. It has 
also been recently adopted in Rolph v. Fargo® and Allen v. 
Davenport.‘ But the theory has met its doom in the very late 
case of Village of Norwood v. Baker, in which the Supreme 
Court of the United States declares that assessments in sub- 
stantial excess of benefits constitute a taking of private property 
for public use without just compensation, and therefore without 
due process of law. This was a case of assessments on abutting 
property for the expense of laying out a highway, but the doc- 
trine laid down applies to all assessments on abutting or adjacent 
property for public improvements. No decision of recent years 
was more needed. 

The underlying principles upon which all just assessments for 
local improvements must be based are plain. The only justifi- 
cation for assessing the burden of any public work upon a small 
part of that public which will gain advantage from it must be 
found in the fact that those selected for assessment have been 
correspondingly profited, beyond the benefit to the general pub- 
lic, by a resulting increase in the value of their adjacent prop- 
erty. Constitutional protection of property is a sheer delusion 
if public burdens can be imposed arbitrarily. Some just ground 
of discrimination there must be, before a few can be charged 
with the expense of work for the many. But the only ground 
ever suggested with even a semblance of justice is that of special 
benefits received by those assessed, and for which the assess- 
ments are'a compensation. This principle necessarily limits the 
amount of the burden by that of the benefit. So far as the 
benefit is less than the burden, such a special assessment is only 
a forced and arbitrary levy upon a victim. 

The constitutional rule of special assessment for a public im- 
provement is the plain ‘rule of justice, which imposes upon the 
property owner only such burden as may be fully compensated 
by special benefits. The benefits to abutting property may or 


1 92 Cal. 296. 4 (lowa) 77 N. W. Rep. 532. 
2 In 14 L. R. A. 755. 5 172 U.S. 269. 
3 (N. D.) 76 N. W. Rep. 242. 
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may not equal the total cost of the improvement. If they do, 
that cost may be assessed on such property. But before it can 
be done it is imperatively necessary to have the existence of 
such benefits found as a fact, and not arbitrarily assumed. An 
opportunity to a propecty owner to contest the alleged benetits, 
which is necessary to constitute due process of law, includes an 
opportunity to contest, not merely the fairness of the apportion- 
ment as between him and other abutting owners, but also to 
contest the alleged or assumed fact that the abutting property 
all taken together is benefited in an amount equal to the whole 
cost of the improvement. The front foot rule is, therefore, 
constitutional only as a rule of apportionment after a proper 
determination of the existence and amount of the benefits to be ap- 
portioned. But astatute which provides for assessing the whole 
cost of an improvement on abutting owners by the front foot 
rule or any other rule, without first determining that the property 
to be assessed has received benefits equal to that cost, is, on its 
face, unconstitutional because it does not require the assessments 
to be based on equivalent benefits. Yet several excellent courts 
had become so entangled in precedents as to lose sight of this 
plain rule of justice and of constitutional right. There has 
been no other instance in which outright confiscation of private 
property at the arbitrary will of oppressive or corrupt officials 
has so nearly established itself in the courts. We may well be 
thankful that the decision in Norwood v. Baker has saved us 
from the disgrace of a judicial sanction of official robbery, and 
compelled a return to the simple rule of justice. 


Burpetrt A, 
ROCHESTER, N. Y. 
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COLONIAL EXPULSION 


OF ALIENS: AN ANSWER. 


In the last number of this Review there appeared an article 
by Mr. Griffin, denying the power of the executive government 
of Great Britain or her colonies to expel aliens from British ter- 
ritory by virtue of the royal prerogative, or otherwise than 
under statutory authority, which article appears to the present 
writer to be so heterodox as to call for an answer. 

The article in question was written with special reference te 
threatened litigation by Senors Du Bose and Carranza growing 
out of their alleged expulsion from the Dominion of Canada, 
under the direction of the Dominion government, by reason of 
it being alleged that those gentlemen were making Canada a base 
of operations in connection with the Spanish secret service 
system, during the late Spanish-American War. 

Mr. Griffin’s view is in accord with that of the writer of an 
article in the Law Quarterly Review! who builds largely upon 
the doctrine (also touched upon by Mr. Griffin) that the royal 
prerogative does not authorize the arrest and surrender of for- 
eign criminals in the absence of an extradition treaty, but the 
last mentioned article was written before the Judicial Com- 
mittee of the Privy Council? had, in Musgrove v. Chun Teeong 
Toy,’ reversed the judgment of the Supreme Court of Victoria. 

The facts of that case are neatly stated thus by another writer 
in the Law Quarterly Review: ‘* A Chinese, refused permis- 
sion to land in Victoria by an officer authorized by the local 
government, brought an action against that official on the ground 
that his conduct was not in accordance with the local law affecting 
Chinese immigrants. It was set up by way of defense that the 
defendant had acted under the orders of a Colonial Minister pur- 
porting to exercise a prerogative of the Crown, that the act was 


16L. Q. Rev. 27. by Mr. Griffin, doubtless through a 
2 Not the House of Lords, as stated slip of the pen. 


3 1891, A. C. 272. 
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an act of State, and not to be called in question in a court of law. 
In reply the plaintiff raised the question of the amount of author- 
ity delegated to the colonial government by the Crown, and the 
right of the Crown to exclude foreigners without the authority 
of the British Parliament.’’! 

Mr. Griffin refers to this case, saying: ‘* The judgment does, 
indeed, contain a dictum that, apart from legislation, an alien has 
no right enforceable by action to enter British territory. This 
dictum, however, was not only unnecessary to the decision, but 
is difficult to justify under the ordinary principles of law, and, 
when analyzed, amounts to an assertion of a royal prerogative 
to override the ordinary law in the case of aliens.”’ 

It is submitted that Mr. Griffin not only mistakes for a dictum 
that which is a judicial decision of the highest tribunal, which is, 
for colonial cases, the highest Appellate Court in the British 
Empire, but he also begs the question when he says that it 
‘*amounts to an assertion of a royal prerogative to override 
the ordinary law in the case of aliens;”’ for, if the royal prerog- 
ative in question exists, it follows that the ordinary. law of the 
land is that the executive government may by virtue of the royal 
prerogative exclude or expel aliens, and therefore there is no 
overriding of the law. 

In the Musgrove Case the Judicial Committee distinguish 
between an act done by virtue of the royal prerogative (which 
will give no right of action to any person) and an act done as an 
act of State, which may give a right of action to a subject, 
but which, in so far as it concerns an alien, will give him no 
right of action in any British court, whatever rights, by way of 
diplomatic procedure, it may give to the country of his allegi- 
ance, 

If the defendant establishes that the act complained of was 
done by virtue of the royal prerogative this will in all cases con- 
stitute a defense in ‘bar of the action; if the defendant, in an 
action brought by an alien, establishes that the act complained 


113 L. Q. Rev.,at p. 178. This Q. Rev. This article contains also a 
article supports a view adverse to that review of legislation for the exclusion 
contained in Mr. Griffin’s article and of foreign immigrants; as to which 
in the above mentioned article in 6 L. see also the article in 6 L. Q. Rev. 27. 
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of was originally anthorized or subsequently ratified by the 
Crown as an act of State, this will constitute a good plea to the 
jurisdiction of the court. 

The Judicial Committee refused to consider the question 
whether the Crown could by virtue of the royal prerogative 
exclude an alien from British territory, or whether, assuming 
the existence of that prerogative, there had in the particular 
instance been such a delegation thereof to the colonial represent- 
ative of the Queen as would enable the defendant to justify 
under the protection thereof; but the court very clearly held 
that the act complained of was an act of State, and as such 
gave no cause of action to an alien enforceable in any British 
court. 

The decision of the board was delivered by Lord Chancellor 
Halsbury, and in so far as it touches the question now under 
discussion it runs as follows: ‘* Their lordships would observe 
that the facts appearing on the record raise, quite apart from the 
statutes referred to, a grave question as to the plaintiff’s right to 
maintain the action. He can only do so if he can establish that 
an alien has a legal right, enforceable by action, to enter British 
territory. No authority exists for the proposition that an alien 
has any such right. Circumstances may occur in which the 
refusal to permit an alien to land might be such an interference 
with international comity as would properly give rise to diplo- 
matic remonstrance from the country of which he was a native ; 
but it is quite another thing to assert that an alien excluded 
from any part of Her Majesty’s dominions by the executive gov- 
ernment there, can maintain an action in a British court, and 
raise such questions as were argued before their Lordships on 
the present appeal, whether the proper officer for giving or 
refusing access to the country has been duly authorized by his 
own colonial government, whether the colonial government has 
received sufficient delegated authority from the Crown to exer- 
cise the authority which the Crown had a right to exercise 
through the colonial government if properly communicated to 
it, and whether the Crown has the right without Parliamentary 
authority to exclude an alien. Their Lordships cannot assent 
to the proposition that an alien refused permission to enter British 


ese 
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teriitory can, in an action in a British court, compel the decision 
of such matters as these, involving delicate and difficult constitu- 
tional questions affecting the respective rights of the Crown 
and Parliament and the relations of this country to her self- . 
governing colonies. When once it is admitted that there is no 
absolute and unqualified right of action on behalf of an alien 
refused admission to British territory, their Lordships are of 
opinion that it would be impossible, upon the facts which the 
demurrer admits, for an alien to maintain an action. Their 
Lordships, therefore, do not think it would be right on the 
present appeal to express any opinion upon the question which 
was elaborately discussed in the very learned judgments deliv- 
ered in the court below, viz., what right the executive govern- 
ment of Victoria has, under the constitution conferred upon it, 
derived from the Crown.’’! 

It is true that the Judicial Committee determined that under 
the Act of the Victorian Legislature, the customs officer was not 
bound in the particular case to accept the poll tax which was 
tendered on behalf of the Chinese immigrant in question; but 
they also determined, as a second, substantive, and broader 
ground of decision, that an alien has not ‘*a legal right enforce- 
able by action to enter British territory.’ 

When a judgment is expressed to be founded upon several 
distinct grounds, it is not correct to say that the judgment on 
any one of these grounds is extra-judicial.? 

Where a question presented by the pleadings is urged and 
relied upon in argument, and is passed upon by the court in its 
opinion, it cannot be said that the point was not involved and 
that the opinion of the court upon the question is obiter dictum. 

Lord Chancellor Halsbury, delivering judgment in the House 
of Lords, in the great case of Allen v. Flood, says: ‘‘ I must 
for my own part disclaim the idea that you can get rid of observa- 
tions such as those in the learned judge’s judgment by saying 


1 Per Lord Chancellor Halsbury 1891, A. C., at pp. 282-283; reported 
delivering the judgment of the Judi- also in 5 Cartwright’s Cases, 556. 
dial Committee of the Privy Council 2 Nedby v. Nedby, 3 Jurist, at p. 19. 
in Musgrove v. Chun Teeong Toy, 3 Almy v. Daniels, 23 Cent. L. J. 
828. 
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that they are obiter. Of course, one is familiar with the obser- 
vation that such and such an opinion, expressed by a learned judge, 
was not necessary for the decision of the case. But where a 
distinction is being drawn between what is lawful and what is 
not, and where, as in this case, the observations form part of 
the reasoning by which the conclusion is arrived at, it appears 
to me that whichever way the decision may be, one part of the 
judgment is as much an authoritative exposition of the law as 
the other.’”! 

An act of State is thus defined by Mr. Justice Stephen in his 
History of the Criminal Law of England: ‘+I understand by 
an act of State an act injurious to the person or to the property 
of some person who is not at the time of that act a subject of 
Her Majesty; which act is done by any representative of 
Her Majesty’s authority, civil or military, and is either previ- 
iously sanctioned or subsequently ratified by Her Majesty.’’ ? 

Further on in the same work he says: ‘In order to avoid 
misconception it is necessary to observe that the doctrine as to 
acts of State can apply only to acts which affect foreigners, and 
which are done by the orders or with the ratification of the sov- 
ereign. As between the sovereign and his subjects there can be 
no such thing as an act of State. Courts of law are established 
for the express purpose of limiting public authority in its con- 
duct towards individuals. If one British subject puts another 
to death, or destroys his property by the express command of 


1 Allen v. Flood, 1898, A. C., ap. 


76 


2 2 Stephen’s History of the Crimi- 
nal Law of England, 61-62. As to acts 
of State, see Snow’s Cases on Inter- 
national Law, 14; Re Cooper (Beh- 
ring’s Sea Seizure Case), 143 U. S. 
472; 26 Am. L. Rev. 918, citing numer- 
ous cases; Buron v. Denman, 2 Exch. 
167, explained in Feather v. The 
Queen, 6 B. & S. at p. 296, followed in 
Doss v. Sec. of State for India, L. R. 
19 Eq. at pp. 532 et seq., and cited 
with approval in Phillips v. Eyre, L. 
R. 6 Q. B. at p. 24, and in Mayor &c. 
of London v. Cox, L. R. 2 H. L. at p. 


262. See also cases cited in argument 
andin judgmentin Musgravev Pulido, 
L. R. 5 App. Cas. 102. As to form of 
pleading act of State asa defense, see 
5 Cartwright’s Cases at p. 573 et seq. 
and at pp. 596-597; also Musgrave v. 
Pulido, L. R. 5 App. Cas. 102, which 
went off on a point of pleading. As 
showing cases where this defense has 
failed because the action was brought 
by a subject and not by an alien, see 
Baird v. Walker, 1892, A. C. 491, and 
cases cited in Feather v. The Queen, 6 
B. & S. at p. 296. See also Raleigh v. 
Goschen, 1898, 1 Ch. 73. 


COLONIAL EXPULSION OF ALIENS: AN ANSWER. 251 


the king, that command is no protection to the person who exe- 
cutes it unless it is in itself lawful, and it is the duty of the 
proper courts of justice to determine whether it is lawful or not. 
On this ground the courts were prepared to examine into the 
legality of the acts done under Governor Eyre’s authority in the 
suppression of the insurrection in Jamaica. The acts affected 
British subjects only. But as between British subjects and for- 
eigners, the orders of the Crown justify what they command so 
far as British courts of justice are concerned.’’ ! 

It would therefore appear to be well settled that the executive 
government in either Great Britian or her colonies may as an act 
of State either exclude or expel aliens from British territory, and 
no legal redress therefor can be obtained in any British court; 
and as every nation has by international law the right to exclude 
or expel aliens, it follows that no redress whatever can be 
obtained, either through diplomatic channels or otherwise. This 


reduces the question as to the royal prerogative and the delega- 
tion thereof, to entirely academic and theoretical questions.? 
‘¢ The sovereign may forbid the entrance of his territory to 


foreigners in general, or in particular cases, or to certain persons, 
or for certain particular purposes, according as he may think it 
advantageous to the State. There is nothing in all this that 
does not flow from the rights of domain and sovereignty; every 
one is obliged to pay respect to the prohibition; and who- 
ever dares to violate it incurs the penalty decreed to render 
it effectual.’’ 

This doctrine of international law applies as well to expulsion 
as to exclusion of aliens.‘ 


1 1 Stephen’s History of the Crimi- 
nal Law of England, 65. 


Prerogative of the Crown, 49; 1 
Chitty’s Commercial Law, 84-9, and 


2 In Canada there is statutory au- 
thority conferred upon the Governor- 
General to prohibit by proclamation 
the landing in Canada of any criminal 
or other vicious class of immigrants: 
see R. S. C. Cap. 65, Sec. 24. 

3 Vattel (Chitty’s Ed.), Cap. 2, Sec. 
94; see also 1 Kent’s Com. 34-35. 

* 1 Blk. Com. 259-260; Chitty’s 


143, rote 2; Bowyer’s Constitutional 
Law of England, 163. See also Hal- 
leck’s International Law, Cap. XIII, 
Sec. 25. This doctrine of international 
law has consistently and persistently 
been both acknowledged and enforced 
by the United States of America, as to 
which see Wharton's Dig. of Int. Law, 
Sec. 206. 
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Chitty maintains the prerogative right of the Crown to ex- 
clude or expel aliens in these words: ‘* Alien friends may 
lawfully come into the country without any license or protection 
from the Crown, though it seems that the Crown, even at com- 
mon law and by the law of nations * * * possesses a 
right to order out of the country or prevent them from coming 
into it, whenever His Majesty thinks proper.”’ ! 

A question has arisen as to the proper method of enforcing 
the exclusion or expulsion of aliens by virtue of the royal prerog- 
ative, it being assumed that the prerogative extends to that 
subject-matter. 

Chitty is of the opinion that it may be enforced by royal 
proclamation and that disobedience to a duly authorized procla- 
mation constitutes a substantive offense for which the offending 
party may be indicted. He says: ‘* Where the law gives aright, 
it tacitly affords a remedy for the infraction of it; it would be 
useless to possess a right unless means were provided to render it 
efficacious. There can therefore be no doubt that disobedience 
of a legal proclamation is punishable by fine and imprisonment ; 
and though the matter prohibited be an offense by law before the 
issuing of the proclamation, yet the disobeying it, when legal, 
is of itself an offense for which the party is liable to be 
punished.’’ ? 

Lord Chancellor Westbury says with reference to a royal 
proclamation: **I need not observe that it is the object of a 
proclamation to make known the existing law, and that it can 
neither make nor unmake law.’’® 

Nevertheless, it may be convenient in certain cases to make 
known the exercise of the royal prerogative by proclamation ; 
and when the prerogative is so exercised within its proper limits, 
that exercise is as effective in its legal operation as a statute 
would be, and an infringement of the terms of the proclamation, 


1 Chitty’s Prerog. 49. This viewis Teeong Toy, 1891, A. C., at pp. 
supported by 1 Blk. Com. 259-260; 1 276-7. 

Chitty’s Commercial Law, 143, note 2; 2 Chitty’s Prerog. 107; and see, per 
Bowyer’s Constitutional Law of En- Lord Ellesmere, 2 State Trials, 664. 
gland, 163. And see other authorities 3 Ex p. Chavasse, 4 DeG. J. & S. at 
cited arguendo in Musgrove v. Chun pp. 662. 
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in such case, would be an infringement of the law and punish- 
able accordingly.’ 

An Order in Council would at times be a more convenient and 
equally efficacious method of exercising the royal prerogative. 


A. H. Marsa. 


ToRONTO, CaNaDa. 


1 See 1 Blk. Com. 270-1. 
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NOTES. 


JupGr TO Prisoner (arrested for being drunk): ‘‘ Are you not the 
same man that I discharged for this offense last week? ‘‘ I am, your 
Honor. And right hereI claim that my constitutional rights have been 


violated; I am twice put in jeopardy for the same offense. It is the 
same old jag.’’ 


Genera Oris, THE Lawyer. — The legal profession take a just pride 
in the fact that the Commanding General of our army in the Philip- 
pines began life as a lawyer. At the age of twenty-four he was get- 
ting into a brisk practice at the bar of the city of New York, but left 
it to take a comwission in a volunteer regiment ia the Civil War; from 
which position he climbed from high to higher, until, at the age of 
sixty, he finds himself in command of an army in a distant part of the 
world, making a record as asoldier which will not perish until the his- 
tory of his country perishes. Last summer he presided over the Car- 
ter court-martial ina manner which won the admiration of the lawyers 
who participated in that trial. 


A Law Against Wies anp Gowns. — On February 10 the New York 
House of Representatives passed what was known as ‘‘ the Green anti- 
wig and gown bill.’’ It provides that attorneys and counselors shall 
not be compelled to wear any gown, habit, or wig. There is no sense 
in such a bill, because nobody proposes to compel any attorney or 
counselor to wear any gown, habit, or wig. Even the judges in New 
York are not unanimous in adopting the gown. Some wear it and 
some refuse to wear it. It is a matter of freedom and free choice; 
and so it will be with the lawyers. It is a mere matter of taste, not to 
be regulated, in afree country, byasumptuary law. In afree country, 
as has often been remarked, there are no laws to prevent men from 
making asses of themselves. In this country there is, and should be, 
no law to prevent a lawyer from rigging himself up and tricking him- 
self out like an old woman, — subject, of course, to the qualification 
that he must not go so far as to put on a bonnet or a hoop-skirt. The 
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gown and wig are not likely to be adopted by the bar of our wild, 
manly and vigorous West. Such a habit would sensibly embarrass the 
athletic boxing and hair-pulling encounters which sometimes enliven 
our occidental administration of justice. It is to be observed, how- 
ever, that a gown of umbrella cambric might be the fortunate savior of 
a more expensive garment beneath it, when the traditional act of com- 
mitting blasphemy in court by throwing the ink bottle, is performed. 


Tue LeGat BioGrarny Business.—The biography business is a 
well-known modern enterprise, and like most kinds of business, it pro- 
ceeds lucri causa. It is a means of ‘‘striking’’ men on their weak 
point; that is to say, on their vanity. Hitherto the general way of 
working this racket has been to write an alleged history of a city, and 
then to go around to more or less prominent men and get their biogra- 
phies and portraits for the book at some ‘‘ nominal’’ consideration, 
ranging anywhere from five dollars to ten thousand dollars, bleeding the 
patient as much as his strength will bear. 

One of our legal contemporaries has begun to shape the biography 
racket in a new form. It has written up a law school, and in so doing 
holds up to the admiring gaze of its readers only portraits. (We 
will tell you the number some time after midnight after we have had 
time to count them.) It begins with Millard Fillmore, who is followed 
closely by Grover Cleveland; and it ends with a man by the name of 
Wood. The classical scholar, in which list we beg not to be included, 
may be reminded of the poetical catalogue of the ships in Homer. The 
more fastidious reader who wants a catalogue of celebrities, with a little 
poetry mixed in with it, may be reminded of Milton’s catalogue of the 
devils in Hell, beginning with Satan and ending thus: 

Or who with Saturn old 

Fled over Adria to th’ Hesperian flelds, 

And o’er the Celtic roam’d the utmost isles. 
The reader of the number of the alleged legal journal before us who 
suffers his admiring eye to dwell upon each of these portraits, nearly 
ali of them betraying a smiling cheerfulness concerning themselves — 
some of them looking wise and some otherwise —and who dwells with 
deep and rapt interest upon the autobiography of each one, — will call 
to mind the next line in Milton’s celebrated description: 

All these and more came flocking. 


Yes, they ‘‘ flocked,’’ — not separately, but like wild geese, in along 
row. They ‘‘ flocked,’’ but not as the fallen angels flocked, ‘‘ with 
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looks down-cast and damp.’’ Oh, no! As they fired their animated 
glances into the camera, they thought of the advice of an earlier and 
possibly a greater poet: 
Only look up clear! 
To alter favor ever is to fear. 
Not one of them seems to ‘‘ alter favor’’ or to ‘‘fear.’’ Indeed, one 
of them is a soldier in full uniform, and there he stands with his manly 
frown, his steady eye blazing forth the challenge, 

A soldier and afeared? 
His manly brow o’er hangs that steady eye 


As fearfully as doth the galled rock 

O’er hang and jutty his confounded base, 

Swilled with the wild and wasteful ocean. 
Thus may fate be defied; thus may immortality be achieved. But at 
what cost? Cheap, cheap, no doubt! ‘The memory of a single good 
deed left behind is worth a thousand self-flattering autobiographies, 
pretendedly written by some one else; or a thousand photographs 
which, hung up together, look like leaves on the same tree. 


Cease, fool! the fate of gods may well be thine; 
Would’st thou survive the marble or the oak, 
When nations, tongues and worlds must sink beneath the stroke? 
P.S. 1 p.m. The number of portraits in the article above referred 
to is only 115. 


APPOINTMENT OF THE PRESIDENT OF THE AMERICAN Bar ASSOCIATION 
TO BE OUR MinisTER AT THE Court or St. James. —- The American Bar 
Association have been honored in the appointment of its president, Mr. 
Joseph H. Choate, to the office of Ambassador to the Court of St. James. 
So far as we are able to see, the appointment has been hailed with 
satisfaction everywhere, and has met with criticism nowhere, if we 
except one or two characteristic snarls from the yellow journals. It 
will be remembered that Mr. Choate delivered the annual address at 
the last meeting of the Bar Association, which was for the most part 
a vindication of the institution of trial by jury. The only snarl that 
we heard concerning his appointment was founded on the statement 
that he was a corporation lawyer, and was one of the lawyers who 
procured from the Supreme Court of the United States the unfor- 
tunate decision setting aside the Income Tax law. Mr. Choate, like 
every other lawyer, does not assume to sit in judgment upon the 
rights of his clients, but serves them for compensation, using in their 
service the best skill which he can command, without being un- 
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faithful to the court or false to his own convictions. Certainly, his 
address in support of the right of trial by jury was not in the in- 
terest of the corporations or the trusts. Trial by jury is the very last 
thing which such bodies want. ‘They would a great deal sooner be 
tried by appointive judges in every instance. 


Two Jupicia Appointments. — The President has appointed Will- 
iam R. Day, of Ohio, to be a Circuit Judge of the United States for 
the Sixth Circuit, and George Gray, of Delaware, to the same office 
for the Third Circuit. These appointments are worthy recognitions of 
the great services which the appointees have, during the past year, 
rendered to our country, especially in the settlement of our war with 
Spain through the treaty which greatly extended our territories, in- 
creased our importance, and changed our policy in the family of 
nations. Judge Day was a fellow-townsman of the President. As 
stated in our last number, they were for the first time pitted against 
each other as lawyers thirty years ago in a case tried before a justice 
of the peace in a blacksmith’s shop involving the value of about $20. 
When President McKinley was inaugurated, he selected for the first 
office in his cabinet, that of Secretary of State, the most distinguished 
statesman of his party, John Sherman, of Ohio. But Mr. Sherman 
was plainly superannuated; he was too old to be taught; he talked 
altogether too much, and it soon became apparent that his views upon 
questions arising out of our relations with Spain, differed radically 
from those of the President. Now, one of the motives for his appoint- 
ment to the office of Secretary of State had unquestionably been to get 
him out of the Senate and thereby make room for Mr. Hanna, who had 
engineered the campaign resulting in the nomination and election of Mr. 
McKinley to the presidency, overthrowing sundry political ‘‘ bosses,’’ 
beating them at theirowngame. The President was therefore bound by 
an unwritten obligation which honest men will not, and statesmen dare 
not, repudiate, to keep Mr. Sherman in the office of Secretary of State 
as long as he could be endured. He had appointed his fellow-townsman, 
Judge Day, to the office of Assistant Secretary of State; and when our 
diplomatic relations with Spain became overstrained, he depended 
upon Judge Day to do the real work of the office, while Secretary 
Sherman attended meetings of the Cabinet in a perfunctory manner, 
and let drop indiscreet remarks to foreign diplomats, and gave gar- 
rulous interviews to the newspapers. The President, finding himself 
unable longer to endure such a cabinet minister, requested Secretary 
VOL. XXXIII. 17 
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Sherman’s resignation, which was of course given; and he then ap- 
pointed Assistant Secretary Day to the office of Secretary of State. 
Mr. Day’s conduct of the office was so faithful and so satisfactory 
that he was made chairman of our commissioners who were sent to 
Paris to meet commissioners on the part of the Queen Regent of Spain 
to settle the terms of the treaty of peace, which has been signed and 
ratified by ourSenate. George Gray, on the other hand, was a Senator 
of the United States from the State of Delaware. He belonged to the 
party opposed to that of President McKinley ; he had been an intimate 
friend and adviser of President Cleveland. His views were opposed 
to what has come to be called territorial expansion, that is to say, 
the expansion of our territorial limits by the acquisition of outlying 
islands or countries. President McKinley, nevertheless, made him a 
member of the Peace Commission. His purpose evidently was that one 
member of the commission should be a member of the Democratic party ; 
and no statesman of that party had a higher reputation for candor, 
probity, or judicial fairness than had Senator Gray. He went to Paris 
opposed to the idea of our retention of the Philippines. While 
there, he heard the views of General Merritt, and heard and consid- 
ered other information communicated to our commissioners; and he 
finally came to the conclusion that the retention of those islands was the 
only course for us to adopt. Upon this point our commissioners 
were therefore unanimous. When Senator Gray returned, he lent his 
opinions and his vote in the Senate to the ratification of the treaty. 
In the meantime his State had passed out of the control of his political 
party and its legislature had become Republican ; so that, although sup- 
ported by its Democratic members, his re-election to the Senate was 
hopeless. His appointment to the Federal bench gives him an office for 
life, for which his learning, talents, and tastes eminently fit him. He 
held for a good many years the office of Attorney-General of his State. 
Judge Day, on the other hand, held at one time (we believe) the office 
of District Judge in the State of Ohio. The habit of appointing men 
to judicial offices as a reward for their political or party services, has 
been often and justly criticised; but in both of these instances the ap- 
pointments would have been recognized as eminently fit to be made if 
the appointees had rendered no conspicuous public services such as 
demanded gratitude of their countrymen. 


- 


A Noveu Sussect or a JupiciaL Decrer. — The following advertise- 
meut of a judicial sale is taken from a recent number of the Leesburg, 
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(Va.) Washingtonian. If any of our readers know anything more cu- 
rious, we would thank them to sendit tous. Astone, containing none 
of the precious metals, and of no value to a lapidary, nor as a jewel, 
that will start at auction ‘‘ at the up-set bid of $495,’’ must have some 
virtue in it. 
A GENUINE 
“MAD-STONE” 
For 
Oa MONDAY, March 13, 1899. . 
Under the authority of the decree of the Circuit Court of Loudoun County, at 
the January Term, 1899, made in the chancery cause of Woodward’s adm’r., vs. 
Geiman, therein pending, the undersigned will sell at public auction, in front of 


the Court House, in Leesburg, Va., on MONDAY, MARCH 13th, 1899, about 
noon, the 

CELEBRATED MAD-STONE, 
which has for more than one hundred years been the property of the Fred family 
in Loudoun County, Virginia. This has been regarded as an heir-loom of special 
value for many years, and is reputed to have been brought from England in 1767, 
and has belonged to the Fred family ever since, or for more than 130 years. 

It has been found especially successful in all cases of poisoning by insects, 
reptiles and dogs, and there has never been a case of hydrophobia where this stone 
has been applied in hundreds of cases with unvarying success. It should inter- 
est those who wish relics and curiosities, and is a thing of very considerable 
intrinsic value and great merit. 

It will be started at the up-set bid of $495, made by W. B. Rucker, and if no 
greater bid therefor is made, the same will be cried off to him at said bid. 

TERMS OF SALE. — Cash in full on the day of sale or the delivery of the 
stone. The stone can be seen at the Loudoun National Bank, Leesburg, Va., 
any time before the day of sale, and further information furnished by addressing 
EDWARD NICHOLS, Leesburg, Va., attorney for 

W. F. LYNN, Adm’rc. t. a., 


of Eliza A. Woodward, dec’d. 
Feb. 11, 1899. 


More THE ProposeD STENOGRAPHERS’ Trust. — The move- 
ment for the creation, under sanction of State legislation, of a stenogra- 
phers’ *‘ trust,’’ to which we alluded in a former number of this pub- 
lication,’ met with almost unanimous opposition at the recent meeting 
of the New York State Bar Association ; and a committee was appointed 
to watch the legislature and oppose the passage of any bill of that kind. 
In the course of a debate on the subject, it was pointed out that the 
proposed measure originated with a stenographers’ society in New 
York City, called ‘‘ The Association of Law Reporters of New York,’’ 
and that it subsequently met the sanction of the ‘‘ New York State 
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Stenographers’ Society.’’ While the matter was under consideration 
by the New York State Bar Association, a printed circular was placed 
on the tables of the members, signed by these two societies by their 
presidents and secretaries. It was an impudent circular, destitute of 
character and truth. Among other things, it said: ‘‘ The plan at 
present in mind contemplates no change or increase in stenographic 
fees.’? Oh, no! It does, however, contemplate a hogging of the whole 
business into the hands of this licensed ring — licensed by themselves, 
and not by the lawyers whom they serve, the members of which ring 
are, or pretend to be, able to write one hundred and seventy-five words 
per minute and make a good transcript thereof. Of all the stenogra- 
phers who are engaged in meritorious work in the line of taking depo- 
sitions, reporting references, etc., in the State of New York, how many 
can write one hundred and seventy-five words per minute and make 
a good transcript thereof? Not ten per cent of them. Depositions 
can be better taken at the rate of one hundred words 
per minute than at the rate of one hundred and seventy-five 
per minute. The witnesses will have more time to form their an- 
swers; and the transcript will be a better mirror of what the witness 
intends to say. Then, of what avail is it that the proposed law ‘‘ con- 
templates no change or increase in stenographic fees’’ as long as dilet- 
tante stenographers, who issue licenses to themselves under this law, 
have the count? The lawyers of New York City know what possibili- 
ties now exist in the right to have the count. “Then, this proposed bill 
creates a board of stenographers to examine and license the applicants. 
Why should they be licensed by the stenographers who are interested 
in excluding everyone they can, and making the number of licensed 
favorites as small as possible? Why should they not be licensed, if 
they are to be licensed at all, by a committee of lawyers, who are 
answerable to the courts for the character of their work, and whose 
clients must suffer if the work is not well done, or if there is a cheat 
in the count? Is there any such mystery in stenography that three 
lawyers could not tell whether or not a stenographer is writing a given 
number of words per minute, and whether or not he makes a good 
transcript of what he takes down? Then, the immeasurable greed 
and cheek which lie at the bottom of this measure are seen in the pro- 
vision that any document of the class enumerated taken by one who is 
not thus licensed by the committee of the ring, is void, and the clerk 
of the court is prohibited from filing it. Think of the magnitude of 
the injury which this provision may inflict upon innocent persons! 
Life, liberty, property, may be sacrificed because a document is taken 
down in shorthand and well written out, but by a stenographer who 
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could not take it down in shorthand at the rate of one hundred and 
seventy-five words per minute! The penal provision of the bill, as 
drawn and described by us in our former comments,' are equally shame- 
ful. The meaning is that it is to be a criminal offense for any person to 
attempt to earn his or her daily bread, in a perfectly honest employ- 
ment and in the pursuit of which the person may be fairly competent, 
who is not able to procure the license prescribed by this law,— the 
imprimatur of this ring! This measure is a proposition for a socialistic 
‘*trust.’’ It develops one of the worst forms of State socialism. One 
of the speakers, in opposing it before the New York State Bar Associa- 
tion, said that if it should become a law, the brick masons, then the 
hod-carriers, and then the street laborers, would demand similar legisla- 
tion in their behalf. One member called attention to the fact that the 
barbers tried to have the legislature create a similar ‘‘ trust’’ for them 
at the last session, but failed; and that they failed where the horse- 
shoers had succeeded; for the great State of New York has risen to 
the height of creating a State board of horse-shoeing! 


Tue New York Cope or Civit Procepure.— This unspeakable abom- 
ination was again brought up for trial and sentence before the New 
York Bar Association at its annual meeting in January last. Mr. J. 
Newton Fiero read a report of the Committee on Code Revision, which 
advocated the principle of the legislature enacting a short outline code 
of civil procedure, similar to the New York Code as originally enacted, 
and directing the Court of Appeals to supplement it with a body of 
rules such as might, from time to time, be deemed or found necessary. 
This is substantially the principle upon which procedure in the English 
courts is now regulated; and the principle has lately been recognized 
and acted upon by Congress, in dealing with the subject of bankruptcy 
in the recent bankruptcy act. It is a principle which ought to appeal 
to the common sense of every one. The legislature and the judiciary 
are co-ordinate branches of the same government. There is no more 
sense in the legislature making rules to govern the details of proceed- 
ings in the courts, than there would be for the courts to establish a 
body of parliamentary law for the regulation of proceedings in the 
legislature. Each department of the government is presumably best 
acquainted with its own constitution and with its own needs; and cer- 
tainly the judges, taken as a mass, know much more about the manner 
in which legal proceedings should be conducted than the legislature 


1 32 Am. Law Rev. 888, 


262 33 AMERICAN LAW REVIEW. 
does. It must be admitted, however, that in theory at least the legis- 
lature, and not the judiciary, is the law-making power ; and of course, no 
one denies the power of the legislature, considered as mere power, to deal 
fully with the subject. The effort was to get it out of the hands of the 
incompetent and often interested persons who deal with it as legislators, 
and get it into the hands of the judges who, from their every-day experi- 
ence, know best what is needed. The idea was that this reform would 
have a twofold benefit: 1. It would render the rules of procedure more 
flexible, so that a needed reform in them in any given particular could 
be easily effected by a simple petition to the judges. 2. At the same 
time it would prevent the intolerable legislative tinkering to which the 
code of procedure has always been subject in New York. What this 
tinkering has been can be gained but partially from the statement that 
the original code of procedure of New York contained but 390 sections, 
while the same code as it now stands contains over 3,500 sections. 
Moreover, the quality is even worse than the quantity. Provisions are 
often incongruous, sometimes contradictory; and they often relate to 
trifling matters of detail, such as could be better settled, when it is nec- 
essary to settle them at all, by rules made by the judges. 

In the course of the debate, an interesting fact was developed as to 
the manner in which Throop’s code, containing about 1,900 sections, 
was enacted by the legislature in 1881. It never was read by any one 
except Mr. Throop, and was never understood by any one, since Mr. 
Throop himself was incapable of understanding it. All agreed that he 
was not a codifier. One of the speakers was a member of the House at 
the time of the adoption of this code, and was chairman of the committee 
on the enrollment of bills. When Mr. Throop’s code had advanced to 
the stage of being referred to this committee, the chairman of the com- 
mittee met Mr. Throop, and they sat down together. Mr. Throop said 
that the code was stereotyped, and that it would be necessary to read 
only the first and last words of each section. It was so read, Mr. Throop 
holding the proof and the legislative committeeman holding the enrolled 
bill. It was necessary afterwards to have the bill, as enrolled, read to 
the House before being signed by the speaker. This was done in this 
way: One of the clerks read the title of the act. He then skipped the 
1,900 superfluous sections, and read the last section as follows: 
‘This act shall take effect from and after its passage.’’ And so it 
did take effect; and the lawyers cursed, and the judges groaned, and 
Throop got his pay for his job. 

The history of the same code in Missouri has been quite different. 
It was enacted in 1849 in that State through the influence of Judge 
Wells, of the United States District Court, and was hence called ‘‘ the 
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Wells code.’’ It is rather odd that a Federal, and not a State judge, 
should have been its author and sponsor. Naturally, the old lawyers 
and old judges were very much displeased with it, because it required 
them to learn something new. Moreover, it gave the young lawyers 
an advantage over them with respect to matters of practice, because 
young lawyers could learn the new code faster than the old ones could. 
But it has stood for fifty years with very little legislative tinker- 
ing. One of its amendments was to dispense with the verification of 
pleadings. The New York code still requires this, and the require- 
ment merely puts a premium on perjury. The experience of most 
lawyers is that their clients will swear to almost anything which the 
lawyer tells the client he ought to swear to. An illustration of this 
fact came recently to the knowledge of the writer in a case in the courts 
of New York where the rights of the plaintiff depended upon the fact of 
his marriage to a certain lady. The marriage was solemnized in the city 
of Brussels according to the law of Belgium in the presence of several 
distinguished officials, and several relatives of the parties, who acted as 
witnesses. There was afterwards the usual church marriage, attended 
by still other relatives, and the whole was conducted with pomp and 
ceremony. For twenty years thereafter the wife bore the name of the 
husband, and the marriage was part of the history of the family. The 
wife having died, the husband came to New York to recover an an- 
nuity under the will of her father. The members of her family obliged 
him to sue for its recovery. There were three defendants: a first cousin 
of the deceased wife,a sister of the deceased wife who was present 
at the religious ceremony, and a son of the deceased wife by a former 
husband, who had acted as page at the religious ceremony. Aided 
by astute lawyers, all three of the defendants contrived to deny under 
oath by means of tricky and evasive allegations, the fact of this marriage, 
without getting at all near the door of the penitentiary. A State in 
which such things can happen ought to be rechristened the Land of 
Perjury. 


ANNEXATION AND UNIVERSAL SurrFaGe. — Among the valuable papers 
which have been published on the question of the power of Congress in 
governing territories and colonies, that by Professor J. B. McMaster in 
the December number of the Forum ought not to be overlooked. Pro- 
fessor McMaster proves by a collection of historical instances that it has 
always been the understanding and practice of the political departments 
of the government that, so far as political institutions are concerned, Con- 
gress can govern the territories and colonies as it sees fit. It can give them 
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a republican form of government, or withhold that boon from them. 
It can govern them through officials appointed from Washington, or 
through a legislature of their own election. The trend of his argument 
is that the constitution of the United States does not extend to the ter- 
ritories unless it is applied to them by act of Congress. He refers to a 
debate in Congress in which Mr. Webster took that position and Mr. 


Calhoun took the opposite position., He concludes his very interesting 
discussion in the following paragraph :— 


A review of the history of suffrage in the territories thus makes it clear that 
foreign soil acquired by Congress is the property of and not part of the United 
States; that the territories formed from it are without, and not under, the Con- 
stitution; and that in providing them with governments Congress is at liberty 
to establish just such kind as it pleases, with little or no regard for the principles 
of self-government; that in past it has set up whatever sort was, in its opinion, 
best suited to meet the needs of the people, never stopping to ask how far the gov- 
ernment so created derives its just powers from the consent of the governed; 
and that it is under no obligations to grant even a restricted suffrage to the 
inhabitants of any new soil we may acquire, unless they are fit to use it 
properly. Congress is indeed morally bound to give the best govern- 
ment that circumstances will permit; but it is also morally bound not 
to be carried away by theories of human rights which even the States themselves 
ignore. We have no such thing as unrestricted universal suffrage. Inthe States 
east of the Mississippi no woman may cast a ballot for a governor, for a congress- 
man, or for presidential elections. Yet in each one of them are numbers of women 
who own property and pay taxes amounting sometimes to thousands of dollars a 
year. What government derives its just powers from their consent? Are they 
not taxed without representation? Do they not obey laws in the making of 
which they have no voice? All this is utterly inconsistent with the broad doc- 
trine on which our republican form of government is founded. The truth is, the 
suffrage never has been and is not to-day regulated on any other principle than 
expediency. Noristhis to be regretted. No government is worth a rush unless 
it is practical; and to be practical it must not be in advance of the intelligence 
and capacity for self-government possessed by the people for whose welfare it 
has been created. This has been the characteristic of every government yet 
set up in the States or Territories, and is greatly to our credit; and this is the 
course we must pursue in the treatment of any people, whatever their state of 
civilization, who may come to us with new acquisitions of territory. 


Tue Late JupcGe Joun W. Suowatter. — The Chicago Legal News 
for February 11, devotes a considerable space to the printing of eulogies 
upon the character of the late United States Circuit Judge Showalter, 
which were delivered in the United States Circuit Court of Appeals at 
Chicago on February 7. The successor of Judge Showalter, Hon. Peter 
S. Grosscup, who had been very properly promoted from the office of 


NOTES. 265 


District Judge to fill the vacant place, took his seat on that day for the 
first time. Eulogies were delivered by ex-Judge Thomas H. Moran on be- 
half of the Chicago Bar Association, and by ex-Judge Lysander Hill, who 
spoke for the Patent Law Association. Mr. Circuit Judge Woods made 
an appropriate and feeling response. From these addresses and the 
response, it would seem that there was much in the character of Judge 
Showalter which challenged admiration and attracted men to him, out- 
side of the fact of his possession of an exalted judicial office. A noble 
tribute to his character was delivered by ex-Judge Moran. Mr. Cir- 
cuit Judge Woods, in his response, summed up the character of Judge 
Showalter by quoting from the oration delivered at his funeral by Mr. 
Circuit Judge Jenkins, as follows : — 


He needs no eulogy. His life spoke and still speaks his character, a plain, 
frank man; unassuming, retiring, reticent, scholarly, self-contained; of simple 
tastes and habits, with feelings as tender and sympathetic as those of a girl. 
He was a man without guile; a firm, steadfast, loyal friend; that is all; a 
simple, honest man, who loved his friends, who loved his books, who loved 
truth and hated fraud and sham. He was awkward on dress parade, but he 
was a hero in the trenches. As a judge he was able, patient, painstaking, 
studious, thorough, impartial. Slow to arrive at a conclusion, but fearless to 
declare it once reached. He was absolutely incorruptible. Neither the bland- 
ishments of power nor the howlings of the mob could sway him from judgment 
as he read the law. No nobler crown awaits upon human endeavor. His 
judicial brethren, in the short four years of familiar intercourse with him, 
learned almost imperceptibly to love and to honor him. In consultation he was 
indulgent of the opinions of others, but firm as a rock to assert his own con- 
victions. His genial ways and kindly manner bound him to us with hoops of 
steel. Until he was gone we did not know how close that attachment was, how 
cruel was the sundering of the ties. 


DeatH or AuGcustus H. Gartanp. —On January 26th, the Hon. 
Augustus H. Garland dropped dead while making an argument in the 
Supreme Court of the United States. He was one of the most dis- 
tinguished members of the bar at that court, certainly the most dis- 
tinguished from the South. He was first admitted to that bar on the 
26th of December, 1860, on motion of the distinguished Reverdy John- 
son. He was born in 1832 in Tipton County, West Tennessee. While 
he was yet an infant his parents removed to Arkansas and settled in 
the valley of the Red River. They found means to give him an educa- 
tion in St. Mary’s and St. Joseph’s College in Kentucky, after which he 
studied law, presumably in some lawyer’s office, for there were no law 
schools then in the South, except possibly the one at Lebanon, Tenn. 
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In 1861 he opposed the secession movement in the Arkansas State 
Convention, but acquiesced when it was carried, and ‘‘ went with his 
State.’’ He was elected to the Provisional Congress of the Confederate 
States, which met at Montgomery, Alabama, and which drew up the 
Constitution of that gallant, but short-lived Confederacy. He was in 
the Senate of the Confederate States at the close of the war, and it is 
said that Jefferson Davis pronounced him the ablest man in the Con- 
federacy. This we doubt; for many circumstances point to the con- 
clusion that Mr. Davis regarded Judah P. Benjamin as the ablest man, 
always excepting himself. At the close of the war Mr. Garland 
desired to resume his practice in the courts of the United States, but 
was met by the test oath enacted by Congress, which operated to 
exclude from the bar of those courts men who would not swear that 
they had never borne arms against the United States since they had been 
citizens thereof. Mr. Garland determined to make an application 
to be allowed to practice in the court, notwithstanding he could 
not take the test oath. Two great lawyers, one a Democrat, the other 
a Republican, agreed, upon his request, to assist him, but declined to 
do so for a fee. The one was Reverdy Johnson of Maryland, the 
other was Matt Carpenter of Wisconsin. The motion succeeded, and 
the case! is one of the most distinguished cases in our judicial annals. In 
1867 Mr. Garland was elected to the Senate of the United States from 
Arkansas, but, in common with other Southern senators and representa- 
tives, he was not permitted to take his seat, — the process of reconstruc- 
tion or rehabilitation of the States lately in rebellion, not having been 
consummated. In 1874 he was elected Governor of Arkansas without 
opposition. In 1876 he was again elected to the Senate of the United 
States, and this time was permitted to take his seat. He was re-elected 
in 1883 and, while so serving, he received the appointment of Attorney- 
General of the United States from President Cleveland. We believe 
that, after filling out his term of Attorney-General, he never held any 
public office. Prior to the case which he was arguing in the Supreme 
Court of the United States when stricken with death, he had appeared 
as counsel in that court in at least one hundred and thirty-four cases, 
the decisions in which have been reported in the official reports of the 
court. We doubt whether any living member of the bar of that court 
can exhibit such a record. With allhis power, with all his success as a 
lawyer, he had some eccentricities. He was literally a ‘* chaw-bacon 
lawyer ’’ of the olden time. We use the expression as a title of honor, and 
notin any offensive sense. He loved the rural and rude simplicity of his 
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childhood, and he shunned the conventionalities of fashionable life. For 
his vacations he used to retire to a plantation and a log cabin on the banks 
of the Arkansas river, called Hominy Hill. When promoted to the office of 
Attorney-General, his official position required him to attend receptions 
given by the President; but he was met with the obstacle that he had 
no dress-coat and had never possessed or worn one. Whether the 
further statement that he never attended any of the State dinners and 
was never seen at any of the social affairs attended by cabinet officers 
because he would never consent to wear a dress-coat is true, may be 
doubted. Noone looked better than the ancient ‘‘ chaw-bacon lawyer *’ 
when attired in evening dress, or, in his expressive language, in a 
‘* swallow-tail suit,’’ accompanied with a ‘‘ keg hat’’ or a ‘‘ stovepipe 
hat.’’ In one of the best portraits of Andrew Jackson, he appears in 
that dress, ‘‘ stovepipe hat,’’ spectacles and all. 

When the almost tragic death of this great lawyer took place in the 
presence of the court, the business of the court was for a time sus- 
pended, after which Mr. Attorney-General Griggs appeared in court 
and, on account of his distinguished career in political life and his con- 
nection with the court, no less than the circumstances attending the 
sudden death in the presence of the court, moved that the court take a 
recess until the next day, which motion the court granted. 


Cocent Reasons FOR AN Expansive Foreicn Poticy. — We do not 
intend to enter upon any genera! discussion of this question in this pub- 
lication, except so far as it may involve questions of constitutional 
law. But we wish briefly to call attention to a striking presentation of 
the subject made in a speech by Rev. Jos1an Strong, D. D., at a banquet 
given by the Manufacturers’ Association of Brooklyn at the Union 
League Club in that city on the Ist of February. Dr. Strong drew 
attention to the fact that our export trade last year, for the first time 
in history, surpassed that of Great Britain; that we are now competing 
in the markets of the world with European countries, not by reason of 
cheap labor, for our labor is not cheap, but by reason of the enormous 
supplies of our coal and iron, of our habit of introducing machinery 
instead of hand labor wherever machinery can be effectively used, and 
of the greater skill of our artisans and laborers. He drew attention to 
some of the features of machine labor in the great Homestead Iron 
Works, of Pennsylvania, showing how, in one instanee, one man and a 
machine did the work formerly done by twenty men, and how in another 
instance a man and a machine did the work formerly done by sixty 


q 


268 33 AMERICAN LAW REVIEW. 
men. He drew attention to the resulting fact that steel rails can now 
be produced more cheaply in this country than in England, — that we 
can produce them at a profit at $15 per ton; whereas, when steel rails 
were first laid on an American railway in New Jersey, soon after the 
close of the civil war, they were imported from England at a cost of 
$150 per ton. He drew attention to the ascertained fact that, while 
our shoemakers working in our shoe factories with the aid of 
machinery, earn $15 per week, mechanics of the same class in 
Germany earn but $4 per week; notwithstanding which fact a shoe 
of agiven class which can be produced in Massachusetts for 44 cents 
cannot be produced in Germany for less than 58 cents. He then 
called attention to a fact which has been arresting the attention of 
thinking men for a good many years, the migrations of our rural popu- 
lations to our cities. He said that this was due to causes which were 
permanent, and that there would be no reaction leading to a counter- 
migration except the migration into the country of city paupers in the 
form of ‘‘ tramps’’ begging for bread and committing crimes. He had 
not time to recount the reasons which led to the conclusion that this 
engorgement of our cities was to be a permanent feature of our civil- 
ization ; but he called attention to a single fact as furnishing a clue to 
those causes, that, by reason of the introduction of farm machinery, 
it had been recently ascertained that a given quantity of important 
farm work could now be performed by four men and a machine, which, 
a few years ago, required fourteen men. And asked: What becomes 
of the supernumerary ten men? They cannct remain on the farms, for 
there is no longer work for them there. They consequently migrate to 
the cities and seek work there. So long as the manufacturing industries 
of the cities are sufficiently prosperous, these accessions to the laboring 
population of the cities may find the means whereby to earn food, shel- 
ter and clothing ; but when markets fail and manufacturers shut down, 
and they find themselves out of employment, without shelter, without 
clothing, cold and hungry and their families starving, their moral fiber 
degenerates and they become anarchists and the dynamite of our civil- 
ization. They cannot go back to the farms; there is no work for them 
there. They cannot remain in the cities; there is no work for them 
there. They are in the position of the Scottish chieftain: — 


There is nor flying hence, nor tarrying here. 


The conclusion of Dr. Strong was that the American people must, 
out of inevitable necessity, adopt the policy which England has been 
pursuing for a century, — the policy of acquiring foreign markets even 
if itis necessary to fight for them. In order to do this we must ac- 
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quire outlying possessions, coaling stations scattered around the globe, 
and a navy to protect our merchant marine and the rights of our 
citizens dwelling in other lands. He also pointed out that we are de- 
fended as England is, by a watery wall, so that we cannot be reached 
or touched by the armies of Europe; that whereas a navy can prevent 
foreign armies from being transported to our shores, a great army at 
home will never become necessary, any more than it has become neces- 
sary with those colonizing countries, England and Holland. And he 
showed that, although great armies are dangerous to liberty, navies 
never are. 


SEARCH FoR A Missinc Poem. — Some time in the year 1863 or 1864 
there was published in the Independent, a religious newspaper printed 
in New York, a podem by a clergyman, as we remember it, entitled, 
‘* The Old Blue Coat,’’ or ‘‘ The Blue Coat.’’ It depicted the author 
of the poem walking along the street holding the hand of his little boy, 
and passing a soldier in his blue overcoat and bowing to him as he 
passed. The little boy asked his father why he bowed to a man that 
he had never met before. The poem endeavored to show why it was. 
It began thus: — 
You asked me, little one, why I bowed, 
Though never I passed the man before? 
Because my heart was young and proud 
When I saw the blue great coat he wore: 
The old blue coat, the sky blue coat, 
The blue great coat the soldier wore. 
Then the poem went on to tell where the blue coat and the man that 
wore it may have been. He may have — 
Stood at Gettysburg where the graves 
Rang deep with Howard’s cannon roar, 
Or saw, with Grant, the unchained waves 
Where conquering hosts the blue coat wore: 
The old blue coat, the sky blue coat, 
The blue great coat the soldier wore. 
The writer of this note bad worn ‘‘ the old blue coat ’’ for five years 
of his life. When the Spanish war broke out and those ‘‘ blue coats ”’ 
appeared plentifully upon our public streets, he thought of that poem 
and felt that he would like to find it and commit it to memory, and 
possibly rehearse it before some meeting of the Grand Army of the 
Republic. He remembered that it had been written by a clergyman, 
and he wanted to know the name of that patriotic poet. He accord- 
ingly wrote to the editor of the Independent, asking to be informed in 
what volume and number of that publication it might be foun The 
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Independent is edited by a clergyman, and clergymen, — at least when 
they become editors, — enjoy an exemption from the obligation of 
being courteous. It is needless to say that no attention was paid to 
the letter. ‘The writer received no answer, either in the columns of 
the Independent (now published as a cheap five-cent magazine) or 
through the mail. He is therefore constrained to ask the readers of 
the American Law Review whether any of them can aid him in finding 
that poem. He is the more inclined to ask for their services, since he 
resurrected the celebrated poem of Albert Pike on the battle of Buena 
Vista in the same way. 


Deatu oF Lorp HerscHELL. — Baron Herschell, who twice held the 
office of Lord High Chancellor of Great Britain, died suddenly of heart 
failure at the Shoreham Hotel in Washington, D. C., on the first of 
March. At the time of his death he represented Great Britain on the 
Anglo-American-Canadian Joint High Commission, and on the Inter- 
national Arbitration Tribunal on the question of the boundary between 
the Republic of Venezuela and British Guiana. A sketch of Lord 
Herschell was given in the American Law Review when treating of the 
last named commission.'_ When the Supreme Court of the United 
States convened on the day of Lord Herschell’s death, the Chief Justice 
announced the sad event in appropriate language, and said that, ‘‘ as 
a mark of respect to his memory the court will adjourn until to-morrow 
at the usual hour.’’ In the course of his remarks the Chief Justice 
said: ‘* But a few days have elapsed since he sat with us upon this 
bench, a compliment which has been extended only once previously 
in the instance of the then Lord Chief Justice of England.’’ The 
instance alluded to took place during the visit of Baron Coleridge, 
Lord Chief Justice of England, to this country in the year 1883. 
On October 19th of that year Lord Coleridge was invited to 
a seat on the bench, and sat on the right hand of Chief Justice 
Waite; and, worn out with banqueting and sight-seeing, he 
went to sleep during an argument. In the Senate of the United 
States the death of Lord Herschell was announced by Mr. Fair- 
banks, of Indiana, in appropriate language, and remarks were made 
by Senator Gray of Delaware, and Senator Hoar of Massachusetts. 
The Secretary of State cabled, on behalf of the President, a message 
of condolence to Mr. Choate, our newly arrived Ambassador, instruct- 
ing him to express it through the proper channel. Lord Herschell is 
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said to have been related to the great English astronomer, Herschel. 
He was born in 1837. His father was a German Hebrew, a native of 
Berlin, who went to England, adopted Christianity, and was ordained 
as a minister, but never identified himself actively with any denomina- 
tion. His illustrious son was educated at University College, London, 
and at the University of Bonn. He studied the law and was admitted 
to the barin 1860. In 1872 he became a Queen’s counsel and a bencher 
of Lincoln Inn. He rose rapidly in his profession and went into poli- 
tics. In 1873 he was appointed recorder of Carlisle. The following 
year he became a member of Parliament, representing the city of 
Durham. He made his mark in Parliament. He was a Liberal. In 
1880 he was knighted, and when Gladstone became Premier in that 
year, Lord Herschell was made Solicitor-General of England. He 
continued in that place until the retirement of Gladstone in 1885 ; and 
upon the return of Gladstone to power the following year he was made 
Lord High Chancellor, and was raised to the peerage with the rank of 
Baron. In July the same year he again retired with the ministry. 
When Gladstone came again to power, in 1892, Lord Herschell was 
made Lord High Chancellor again. He continued at the post until 
1895. Lord Herschell was the president of the commission that inves- 
tigated the Metropolitan Board of Works, the work of which commis- 
sion led to the abolition of the board and the erection of its successor, 
the present County Council. Lord Herschell came to this country 
with the Joint High Commission, on questions affecting the United 
States and Canada, in July last year. He had been here or in Canada 
ever since. 


Deatu or Irving Browne. —This distinguished legal journalist, 
author and poet, died at his home in Buffalo on the 7th day of February 
of this year, after a lingering paralytic affection, in the 63rd year of 
his age. He first came prominently before the legal profession as the 
successor of the late Isaac Grant Thompson in the editorial management 
of the American Reports and the Albany Law Journal. When the firm 
of Weed, Parsons & Company, which published the Albany Law 
Journal, went into liquidation, he ceased to be editor of that publica- 
tion, and went to Buffalo, where he filled the office of librarian of the 
Supreme Court Law Library. Shortly afterwards he became editor of 
the department of the Green Bag, published at Boston, known as ‘‘ The 
Lawyer's Easy Chair.’’ He published a work on the Law of Sales, and 
a very captivating volume of poems, but was not distinguished in the 
field of legal authorship. The volumes of the American Reports which 
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he edited were more valuable for his skill in the selection of cases than 
for the thoroughness of his annotations. As an editor he was consum- 
mate. It is no great disparagement to the Albany Law Journal that 
it has never been, since he retired from it, what it was when he edited 
it. He was a man of fine fiber and of lofty character, an ideal man 
from every point of view. His wit was always bubbling over, and he 
was as tender-hearted and as gentle as a child. In a recent number of 
the Chicago Legal News his and our friend, Judge James B. Bradwell, 
has reproduced a photograph of Mr. Browne with his two grandchil- 
dren, and his captivating poem, entitled, ‘‘ Three Heads.’’ The 
following poem of his, entitled ‘‘ The Bubbles of Life’’ is now appro- 
priate : — 
A boy and girl upon the yellow beach 
Blew shining bubbles in the summer air, 
And as they floated off they named them, each 
Choosing what seemed to him or her most fair. 


“T name mine ‘ Wealth,’’’ exclaimed the careless boy; 
‘© So may I never have to count the cost, 

But ships and houses own as now a toy.”’ 
But Wealth was driven far out to sea and lost. 


name mine ‘ Beauty,’ said the pretty girl; 
“<So women all shall envy my fair face, 

And men shall kneel and beg me for a curl.”’ 
But Beauty vanished quickly into space. 


‘““T name this ‘ Fame,’ ’’ essayed the boy again; 
So may I hear my praises every hour 
As orator or soldier sung by men.”’ 
But Fame was wrecked against the beacon tower. 


‘¢ This is ‘ Long Life,’ ’’ returned the little maid; 
‘* So may I happy be for many a year, 

Nor be till late of ugly death afraid.’’ 
But Long Life broke within a graveyard near. 


At last twin globules they together blew, 

And named them “ Love’? as slow they rose on high. 
The sun shone through them with prismatic hue, 

Till Love was lost within the glowing sky. 


Mr. Browne was a teetotaler, a church member and a consistent 
Christian. A man so cheerful of temper, so correct in all his habits, 
with such cheerful surroundings, died too early. His venerable father, 
a clergyman and also a poet, died at the age of eighty-eight, only a few 
months before. The death of Irving Browne was unexpected by his 
professional brethren throughout the country, though it must have 
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been expected for some time by his immediate family and friends who 
knew the nature of his malady. The news of it has been received by 
many with unfeigned grief. 


‘“Tne Consent oF THE GoverneD.’’— We have lately heard a 
great deal about the ‘‘ consent of the governed,’’ especially in the 
debates of the Senate of the United States upon the subject of the 
Spanish treaty. Statesmen and others who mouth this passage from 
the Declaration of Independence ought to make sure of their sincerity. 
They ought to consider whether they do not govern their own children 
without their consent, and whether their wives and their adult sisters 
and daughters are not denied the elective franchise without their con- 
sent. They ought to analyze their positions on other questions at 
other times where public action has been taken in violation of this 
principle. They ought to look back over our history for the purpose 
of seeing how little attention we really paid to it, even at the time 
when it was penned by Thomas Jefferson. At that time nearly all the 
colonies held slaves; and the ‘‘ consent of the governed’’ was never 
thought of with reference to that unfortunate class of our population 
who had been kidnaped in their own country and brought here and 
enslaved without their consent. From the beginning of the permanent 
English settlements in North America, our ancestors steadily pushed 
the Indian back, despoiled him of his territory, often cheated him in 
bargains, never admitted him to a share in our own government, and 
never thought of doing it, even if he had demanded it. We gov- 
erned him, and we now corral him like cattle upon reservations 
and there confine him and to some extent govern him. Is all this 
done with the ‘‘ consent of the governed?’’ Some of the Southern 
senators, while discussing the treaty, used this high sounding 
phrase; and yet four States of the South have, by ingeniously 
constructed Constitutional provisions, intended to disfranchise 
the negroes and for no other purpose, brought about that result; and 
a fifth State, North Carolina, is in the act of doing the same thing by a 
similar constitutional amendment. Do the governments which thus 
disfranchise a portion of their population, born on their soil and, under 
the Federal constitution, citizens of the United States, though plainly 
unfit to exercise the elective franchise,— found governments which 
‘* derive their just powers from the consent of the governed?’’ Even 
Mr. Jefferson, who penned this celebrated clause, violated it repeatedly 
during the eight years of his incumbency of the office of President of the 
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United States. When he purchased the territory called Louisiana from 
the First Consul of the French republic, did he first order a plebiscite 
for the purpose of ascertaining whether the French inhabitants of that 
territory were willing to transfer their allegiance from the French 
republic to the American republic? Was this the rightful action of a 
government ‘‘ deriving its just powers from the consent of the gov- 
erned?’’ The truth in that instance was that Bonaparte sold that ter- 
ritory to us because he knew that he could not defend it against Great 
Britain. In dealing with the problems that now confront us, it is idle 
to bring forward visionary ethical generalities. Statesmanship is a 
practical thing: it is often a mere choice of expedients. The decision 
of large questions of State must often depend upon larger considera- 
tions than the consent of local communities. This must necessarily be 
so where, by reason of their want of knowledge and of intelligence, 
they are incapable of giving their consent, — and especially where, by 
reason of the peculiarities of their situation, their consent or dissent 
cannot by any possibility be ascertained. This does not imply that 
they are to be dealt with unjustly, or that they are to be deprived of 
those rights which our American constitutions guarantee to our own 
citizens, — the rights of life, liberty, personal security and private 
property. 


Tue Late James O. Broapaeap. —James Overton Broadhead died 
at St. Louis, Missouri, on the 7th of August, 1898. A memorial paper 
read at a recent meeting of the Missouri Commandery of the Loyal 
Legion, of which he was a member, and signed by Henry Hitchcock, 
Wells H. Blodgett and D. P. Dyer, three distinguished members of the 
St. Louis bar, furnishes an appreciative sketch of his military services. 
He was at the outbreak of the late Civil War a member of the Com- 
mittee of Safety organized at St. Louis, the courage and exertions of 
which, with the co-operation of General Nathaniel Lyon, saved St. 
Louis to the Union. He derived his title of Colonel from the fact. of 
having been commissioned Lieutenant-Colonel of the Third Cavalry of the 
Missouri State Militia. After this he was assigned to the staff of Major- 
General John M. Schofield, then in command of the Department of Mis- 
souri, by whom he was appointed Provost Marshal General of that depart- 
ment, which embraced the States of Missouri, Arkansas, Kansas, Indian 
Territory, and the southern part of Iowa. In the discharge of the very 
delicate duties of that office he mingled firmness and gentleness in such 
manner that this memorial says of him: ‘‘ The mingled firmness and 
gentleness with which he exercised its powers in the interest of public 
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order and safety is gratefully remembered and acknowledged by those 
whom, in those troubled times, he found it necessary to restrain.’’ 

It was, however, as a lawyer that Col. Broadhead achieved his prin- 
cipal distinction. He was born in Virginia in 1819, and removed to 
Missouri at the age of eighteen, and became a lawyer in Pike County, 
a county from which many distinguished men have proceeded. He 
removed to St. Louis before the outbreak of the Civil War. After the 
expiration of his term of military service, he resumed the practice of his 
profession in St Louis, and was retained in numerous cases of great 
importance, both in the State and the Federal courts. In 1875 he 
served as a member of the convention which framed the present consti- 
tution of Missouri. In 1876 he was special counsel for the government 
in the famous ‘‘ Whisky Ring’’ prosecutions. In the Democratic 
National Convention which met in St. Louis in that year, he was voted 
for upon many ballots for the nomination of presidency, though he 
never received the full vote of the delegation of his own State. We 
believe that the full vote of the Missouri delegation was thirty, and 
that Colonel Broadhead on repeated ballots received nineteen votes. 
In 1878, when the American Bar Association was organized at Sara- 
toga Springs, New York, he was elected its first president. He also 
enjoyed the unusual distinction of being the first president of the 
National Bar Association, an organization founded on similar lines to 
that of the American Bar Association, but which did not live. In 1882 
he was elected to Congress from St. Louis, and served on the judiciary 
committee of the House, and in that capacity was instrumental in 
securing the passage of the law granting appeals in cases of habeas 
corpus, which put an end to the antics of the Federal District judges 
and to the spectacle of the highest judges of the State courts being 
reversed, by means of the writ of habeas corpus, by the lowest judges of 
the Federal courts. In 1885 he was appointed by President Cleveland 
special commissioner to make an examination with reference to the 
‘* French Spoliation Claims.’’ In that capacity he spent several months 
in France making examinations of archives. Upon his report Congress 
took the first action towards providing for the payment of those claims, 
which had been unsuccessfully urged for nearly a century. In 1893 
he was appointed by President Cleveland to the office of the United 
States Minister to Switzerland, which office he resigned in 1895. Upon 
his return to his home in St. Louis he accepted the professorship of 
International Law in Washington University, and filled that chair until 
his health failed during the past year. In 1896 he took a pronounced 
stand against the resolution of the Democratic National Convention 
upon which Mr. Bryan was nominated for the presidency, which 
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demanded the free coinage of silver at the ratio of sixteen to one with 
gold. He became what was known as a Gold Democrat. At one time 
his nomination for the presidency by the national convention of that 
party seemed probable, but the honor fell to General Palmer, of 
Illinois. 

At the time of his death Colonel Broadhead was universally regarded 
as the leader of the Missouri bar. Certainly that honor fell to him 
upon the death of the late Samuel T. Glover, and was retained by him 
until his death. Whether he was the ablest member of that bar may, 
of course, excite differences of opinion. It may be that Henry Hitch- 
cock, brother of our present Secretary of the Interior, whose name 
is first signed to this memorial, is an abler lawyer. Colonel Broadhead 
had this peculiarity, that he never exerted his mental powers until he 
was aroused. But when thoroughly aroused he was very strong. He 
was utterly destitute of severity of temper, and a sarcastic expression 
seldom fell from his lips, even in the heat of debate. He was charit- 
able toward the failings of others. He was universally beloved by his 
professional brethren and his fellow-citizens. 


A Remepy ror Specrat Lecis_ation. — The late constitutional con- 
vention of New York failed to insert a clause in the draft of their con- 
stitution prohibiting special legislation. The result is that a large 
portion of the time of the legislatures of that State is consumed in 
legislative jobbery. A further result is that powerful machine politi- 
cians, in control of the dominant party in the legislature, drive a lvcra- 
tive business while the legislature is in session in getting special jobs 
through for this or that interest, and in blackmailing wealthy corpora- 
tions. ‘That this was the very result intended by the party leaders of 
the party which is responsible for the present constitution of New 
York, admits of no doubt. Governor Roosevelt, though a member of 
that party, is a perfectly honest man, and is alive to the great evils 
which flow from the abuse of special legislation. In his inaugural mes- 
sage delivered on taking his seat to the legislative of New York on the 
4th of January, he says: — 


I direct your attention to the custom of the British Parliament, which puts 
upon the would-be beneficiary the cost of all private and special legislation, and 
wisely makes it difficult to obtain it at all, and impossible to obtain it without 
full advertisement and discussion. No special law should be passed where 
passing a general law will serve the purpose. 


Referring to the above recommendation, the New York Sun has drawn 
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attention to the following statement in Amos Sheldon’s work on the 
British constitution : — 


The utmost pains must be taken that every competitive interest shall secure 
a hearing, shall be efficiently advocated, and in case the bill proceeds shall be, 
if possible, compensated. Examiners are appointed to scrutinize the bill aud 
the documents appended to it in their earlier stages, so that the time of the 
members of the House who form a select committee on the bill may not be 
wasted in discussing schemes which are inherently imperfect. Careful pro- 
vision is made for the supply of maps, plans and books of reference for the 
information of the House and the opponents of the bill. The petitioner for 
the bill is obliged to make a general declaration, to be deposited in the private 
bill office on or before a certain day, of the powers that are to be given by the 
bill, and in the case of bills for the incorporation of companies the financial 
structure of the contemplated company must be given with all clearness and 
exactness. Precautions are taken that the utmost publicity shall be given by 
public advertisement and that the fact of the petition for the bill shall be fully 
made known in good time to all persons who may conceivably be affected by 
the bill. 


The Sun further says: — 


Under these rules, according to Whitaker’s almanac, the parliamentary cost 
of the Brighton Railway was £4,806 a mile, the Manchester and Birmingham 
Railway £5,190 a mile, and of the Blackwall £14,414 a mile. The legislation 
for the Northwestern road, according to Sheldon, cost more than the total cost 
of building a rvad across the Alps. The solicitors’ bill for Southeastern Rail- 
way legislation alone was £240,000. The money that the special legislation 
costs does not go the State. Lawyers, experts, publishers and a hundred and 
one other employés the would-be corporation has to engage, get it. 


The above figures are astonishing. It is incredible that it costs more 
to get a bill sanctioning the building of a railroad through the British 
Parliament than it costs in America to build the road, and that in some 
cases it costs four times as much. If such are the workings of the 
British system, it can hardly be commended to imitation in this coun- 
try. At least, it furnishes no road by which we may escape the evils 
of special legislation. Itis incredible that the enormous sums of money 
above stated could have been honestly expended in procuring the pas- 
sage of railway acts. We know that, during the eraof railway building 
in England, what was called ‘‘ parliamentary practice,’’ but what would 
be called in this country lobbying, was enormously lucrative; but the 
expenditure of such sums as those above given, leads to the inevitable 
inference of blackmail, bribery, and corruption. The only remedy for 
those States whose constitutions still permit special legislation, seems 
to be to strike at the root of the evil by a constitutional amendment 
providing that no special act shall be passed upon a stated list of sub- 
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jects, nor upon any other subject which is capable of being provided 
for by a general law applicable to the whole State. 

For whom does the interstate carrier hold this public office for dis- 
charge of his public duty? Plainly not for the several States he 
traverses, who can no more appoint to the position than they can regu- 
late his traffic. The Federal court answered that inquiry in the 6 
Howard case,' where the expression is applied to a steamer on the high 
seas, beyond the limit of any county or the jurisdiction of any State, 
but was plying between two American ports. Moving the national 
commerce, he is the public servant of the nation; and if a railway is the 
agent of government, engaged in performance of a governmental duty, 
it can be nothing else than a sort of government official ; and that is the 
doctrine of the courts. 

In Blake v. Winona &c. R. Co.,? it it said: ‘‘ Inasmuch as it was the 
duty of the government, with respect to the welfare of the public in 
general and of trade in particular, to provide safe and commodious 
ways of communication, whence flows the right of the State to make 
those who make use of the ways it provides to contribute to the ex- 
pense of making and maintaining them, i. e., the right to levy tolls, — 
it follows that the right to make roads and levy tolls is a prerogative of 
sovereignty.’’ Said Black, Ch. J., in Sharples v. Mayer: 3 ‘‘ It is a grave 
error to suppose that the duty of the State stops with the establishment 
of those institutions which are necessary to the existence of government, 
such as those for the administration of justice, the preservation of the 
peace and the protection of the country from foreign enemies. * * * 
Canals, bridges, roads, and other artificial means of passage and trans- 
portation from one part of the country to the other, have been made by 
the sovereign power and at the public expense in every civilized State 
in ancient and modern times.”’ 

In Olcott v. Supervisors,‘ it was declared that ‘‘ railroads, though 
constructed by private corporations and owned by them, are public 
highways, has been the doctrine of nearly all the courts, ever since 
such conveniences and transportation have had any existence. * * * 
Whether the use of a railroad is a public or a private one depends in no 
measure upon the question who constructed or who owns it. It never 
has been considered a matter of any importance that the road was built 
by the agency of a private corporation. No matter who is the agent, 
the function performed is that of the State.’’ 

In Baltimore &c. R. Co. v. Maryland,5 the court said: ‘‘ This unlim- 


1 Supra. 4 83 U.S. 678. 
219 Minn. 418; s. c. 94 U. S. 180. 5 88 U.S. 45€. 
3 21 Pa. St. 147. 
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ited right of the State to charge or to authorize others to charge toll, 
freight or fare for transportation on its roads, canals and railroads, 
arises from the simple fact that they are its own works or constructed 
under its authority. It gives them being. It has a right to exact 
compensation for their use.’’ 

In Smyth v. Ames,! it was announced: ‘‘ A railroad is a public high- 
way, and none the less so because constructed and maintained through 
the agency of a corporation, deriving its existence and powers from the 
State. Such a corporation is created for public purposes. It per- 
forms a function of the State. Its authority to charge tolls was given 
primarily for the benefit of the public.”’ 

It is just seen that the real question is as to whether one charged 
with the discharge of a function of government can unjustly discrim- 
inate in the performance of his duty. The court gravely erred in 
holding that all rights of the citizen spring from the common law 
or from some statute. The right of life, liberty and the pursuit of 
happiness is inherent and inalienable, existing in full vigor in every 
quarter of the earth, whether recognized by government and “‘ law’ or 
not. Said Scott, J., in Borden v. State:? ‘* So all rights that appertain 
to man are of one or the other of two classes, that is tosay: 1. Natural 
rights; 2. Acquired rights. The former are such as appertain originally 
and essentially to man, such as are inherent in his nature and which 
he enjoys as a man, independent of any particular act on his side.’’ 
Liberty in this land is protected by law, not created by it. 

For the first time, it was here held that an officer of the national 
government is at liberty to discriminate between citizens and to extort 
from them, except as restrained by a statute. 

Said the Supreme Court in United States v. Joint Traffic Asso. :* 
‘“*The business of a railroad carrier is of a public nature, and in per- 
forming it the carrier is also performing, to a certain extent, a function 
of government, which, as counsel observes, requires them to perform 
the service upon equal terms to all.’’ 

In 1892, in Chicago &c. Ry. Co. v. Osborn,* Brewer, J. (Caldwell 
and Sanborn, JJ., sitting) said: ‘‘ The fact that it was a quasi-public 
business always prevented the owners of capital invested in it, from 
charging, like owners of other property, any price they saw fit for its 
use. A reasonable compensation was all that they could exact; and 
he who felt aggrieved by a charge could always invoke the aid of the 
courts to protect himself against it. With him, however, lay the bur- 


1 169 U. S. 466. 3 19 Sup. Ct. Rep. 25. 
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den of proving the fact that the charge was unreasonable: a burden 
which all experience shows was onerous and therefore seldom under- 
taken; the party aggrieved preferring to submit to the overcharge, 
rather than go to the expense and time of contesting it. Hence, the 
efforts by State and nation to establish limits of charges and means of 
evidence of easy and accurate ascertainment.’’ It was of ‘* The Act 
to Regulate Commerce ’”’ that the court was speaking, and of the rights 
of interstate shippers prior to enactment of that statute. 

So, in Interstate Commerce Com. v. Cincinnati &c. R. Co.,) that 
same judge, speaking of that statute, said: ‘‘ Congress might itself 
prescribe the rates, or it might commit to some subordinate tribunal 
this duty, or it might leave with the companies the right to fix rates, 
subject to regulations and restrictions, as well as to that rule which is 
as old as the existence of common carriers, to wit, that rates must be 
reasonable.’’ 

The public nature of the interstate railway carrier, does not, how- 
ever, depend upon the principles above discussed. By the act of June 
5, 1866, every railroad company in the United States operated by steam, 
was authorized to carry passengers, freight and property on their way 
from any State to another State and to receive compensation therefor. 
So that, in order to justify the result in this case, it must be held that 
Congress, in authorizing interstate carriers to exact compensation, left 
them free to extort and to discriminate, because inhibition against such 
conduct was not expressed. Such construction of this statute would 
hardly be contended for. 


James McCabe. 
Councit BuiurFs, Iowa. 


Eneuish Metuop or Statute Reviston. —In the Law Times, for 
the present year, we find a statute entitled, ‘‘ Statute Law Revision 
Act, 1898.’’? It is entitled, ‘‘ An Act for further promoting the 
revision of the statute law by repealing enactments which have ceased 
to be in force or have become unnecessary.’’ The statute opens 
with a preamble, reciting: ‘‘ Whereas it has been found that certain 
enactments which may be regarded as spent, or have ceased to be in 
force otherwise than by express specific repeal by Parliament, or have, 
by lapse of time or otherwise, become unnecessary, ought to be 
expressly and specifically repealed; be it therefore enacted,’’ etc. 
Then follows a long section prescribing the effect of the repeals which 


1 167 U. S. 479 261 & 62 Vict. Cap. 22. 
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the statute enacts. What we wish to draw attention to is the terror 
which such a statute is calculated to inspire. We intend to use this 
expression advisedly, and within the bounds of moderation. The 
statute contains many pages in fine type, from which we clip a small 
portion which we challenge our printers to set up correctly: — 


9 Geo. 4, c. 38, in part, namely — sections one to three. 

4&5 Will. 4, c. 60, in part, namely — section five. 

17 & 18 Vict. c. 80, in part, namely —in sections sixty and sixty-two the words 
‘“‘ or by imprisonment for a period vot exceeding two years.”’ 

17 & 18 Vict. c. 103, in part, namely — section thirty-one, the words *‘ of Ireland 
for the time being ’’; section thirty-six, the words “ any turnpike commis- 
sioners or trustees, or’; section ninety-eight, from ‘‘ and the officers ”’ to 
the end of the section. 

17 & 18 Vict. c. 116, in part, namely — section five, the words “ or in the Copy- 
hold Act, 1852.”’ 

18 & 19 Vict. c. 120, in part, namely — section one hundred and seventy-one, 
from “any rate’? where those words first occur, to “county, and’’; sec- 
tion. two hundred and twenty-three, from ‘or take’ to “ debtors” and 
the words “or insolvency’’; section two hundred and fifty, the words 
“except the carriage-way of any turnpike road.”’ 

19 & 20 Vict. c. 16, in part, namely —section twenty-five, the words ‘' in term 
time, or for the said judge in vacation.”’ 

19 & 20 Vict. c. 56, in part, namely — Schedule B. Forms headed “2 Malt” 
Forms 3 and 4 as far as relates to malt and maltsters.’’ 

19 & 20 Vict. c. 58, in part, namely — section twenty, from “from and after’’ 
to ‘ fifty-six.” 

38 Geo. 3, c. 5, in part, namely — preamble; section four, to “‘ aforesaid that ”” 
and from “ by four quarterly payments ”’ to the end of the section; section 
seven, from ‘‘ at the most ’’ to ** care and charge ’ and from “ by charg- 
ing’’ to ‘‘ France ”’ ; section eight, to “* service by this Act required *’ from 
“ High Constables’ to ‘* Ministers,’’ from ‘* and at such their appear- 
ances ’’ to *‘true meaning of the same,’’ from ‘‘ constable ”’ to ** minister 
or other,’’ the words “‘ at and after such charge given as aforesaid,” from 
*‘ and shall then also ’’ to ‘‘ answerable,’’ from “ and the said Commission- 
ers ’’ to *‘ herein limited,’’ and from * notice to be given”? to“ shall also 
cause the like’ ; section nine; section fourteen; section fifteen; section 
sixteen; section seventeen, to ‘‘ same be paid and no longer ”’ ; section 
nineteen, from ‘‘ on parchment ”’ to the end of the section; section twenty- 
one; section twenty-two; section twenty-three, to “‘and paid; and” ; 
section twenty-five, from “‘ or any master ’’ to “ colleges or schools; sec- 
tion thirty-six, from ‘‘ for the avoiding ’’ to “ hereditaments ” ; section 
forty-three; section forty-eight; section forty-nine, from ‘‘ which said 
oaths ’’ to the end of the section; section seventy-nine, from ‘‘ according 
to’? to the end of the section; section eighty-four, from ‘‘ where such 
overcharge ’’ to the end of the section; section eighty-seven, to ‘‘ afore- 
said that”? ; section eighty-nine; section ninety-six, from ‘‘ by action of 
debt ” to the end of the section; section one-hundred and five, section 
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one hundred and ten; section one hundred and eleven, from “in pur- 

suance ”’ to ‘‘ distrained or ’’ and the words ‘‘or any former; section one 

hundred and fourteen; section one hundred and thirty; section one hun- 
dred and thirty-five. 

88 Geo. 3, c. 60, in part, namely — preamble; section one, from “to be 
raised, levied’? to ‘‘ ninety-eight,’’ and from “from and after ’’ to said 
term ”’ ; section two. 

42 Geo. 3, c. 116, in part, namely — section five; section eight, from ‘‘ accord- 
ing to’’ to the end of the section; section thirty-seven, from ‘‘ and also” 
to * Scotland’? ; section seventy-five; section one hundred and sixty-four, 
from ‘‘ and the said officer ’’ to the end of the section; section one hundred 
and sixty-seven, the words ‘transfer or’’ occurring twice, and “ trans- 
ferred or’? and from ‘‘ and in cases”’ to the end of the section; section one 
hundred and seventy-seven; section one hundred and eighty-three. 

45 Geo. 3, c. 77, in part, namely — preamble, to “ same that.”’ 

50 Geo. 3, c. 58, in part namely — section two, to ‘* enacted that.”’ 

53 Geo. 3, c. 123, in part, namely — preamble and to “ same, that’’ ; section 
one, from“ and any two”’ to the end of the section; section eight; section 
nine. 

53 Geo. 3, c. 142, in part, namely — preamble and to ‘‘ after the passing of this 
Act; section four; section five; section seven. 

4 Geo. 4, c. 19, in part, namely — section thirteen. 


What we say is, that where the statute law is tinkered in this 
way, no living man, in or out of England, can say what the statute 
law in England is. There is but one proper way to effect partial repeals 
or amendments of the existing statute law, and that is the way pre- 
scribed and made mandatory by many recent American State constitu- 
tions. It is for the repealing or amending statute first to state the 
particulars in which the existing statute is repealed or amended, and 
secondly to add, ‘‘so as to make the statute read as follows; ’’ and 


then to reprint the statute as it reads after the partial repeal or 
amendment. 


Cession or TERRITORY ON THE ConcLUSION oF A War. — The ap- 
proaching peace between Spain and the United States makes it of some 
interest to consider the legal effect of the cession of territory by one 
State to another. Such cession has many important consequences in 
relation to questions of international relations and of constitutional 
law. Many controversies have arisen on such questions; but some 
general principles can be extracted from the tangle of diplomatic cor- 
respondence and juristic writings. 

There can be no doubt that the inhabitants of a conquered territory 
become subjects of the State to which it is ceded; but treaties of peace 
commonly give them a right to retain their former allegiance, though 
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seldom unconditionally. The laws of some countries do not allow 
aliens to hold landed property, and as a matter of policy States may 
object to the presence on their soil of a large number of persons owing 
allegiance to a foreign State. Therefore in treaties of cession it is 
often provided that all inhabitants who wish to retain their former alleg- 
iance must quit the country within a certain time, and sometimes also 
dispose of their property. When Alsace and Lorraine were ceded to 
Germany, the inhabitants who wished to remain French subjects were 
obliged to leave. They were, however, allowed to retain their landed 
property. When California was ceded by Mexico the United States 
were more liberal to the inhabitants. By the treaty of Guadalupe 
Hidalgo they might within a year elect to remain Mexican citizens, and 
no restriction was put on their right to reside or to retain their 
property. 

Naturally all public property in the ceded territory belonging to the 
State is transferred to the new sovereign. As regards obligations, it is 
commonly agreed that in the absence of an express treaty stipulation 
no portion of the general public debt is transferred with the territory. 
There are, however, several instances of a proportionate share of the 
general public debt being transferred by treaty. Other considerations 
apply to local debts ; and the better opinion is that they should be taken 
over with the territory. 

The extent to which the existing laws of a conquered territory will 
be allowed to remain in force is a matter for the acquiring State to 
decide, unless it has been settled by treaty. It has usually been the 
policy of this country to allow a newly acquired colony which has been 
settled by a civilized State to retain its laws. Thus, the Roman-Dutch 
law is the fundamental law of Cape Colony, Ceylon, and British Guiana. 
The coutume of Paris was retained in Lower Canada and St. Lucia, and 
the French Codes, which had been promulgated in Mauritius, remained 
the law of the island after its conquest in 1810. 

One of the most difficult questions in international law is whether exist- 
ing treaties between the State of which the ceded territory formed part 
and other States continue to have any force therein after the cession. 
The question is not the same as that which has arisen when a State has 
been completely absorbed in another State, for the life of the State 
which made the treaty continues, and it is capable of fulfilling its duties 
and enjoying its rights. Probably the most correct view on the subject 
is the one stated by Mr. Hall — viz., that with rights that have been ac- 
quired and obligations which have been contracted by the ceding State 
as personal rights and obligations, the new sovereign has nothing to do. 
On the other hand, rights relating exclusively to the lost territory and 
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obligations contracted exclusively with reference to it are transferred 
with the cession of territory. In this, however, as in many other 
things, the acts of States, influenced as they are by considerations of 
policy and expediency, do not always agree with the views of text- 
writers. — Law Journal (London). 


GETTING INTO THE LEGAL Proression In Germany. — William C. 
Dreher, writing from Berlin to the Roanoke Collegian, thus describes 


the difficulty of getting admitted to the ranks of the legal profession in 
Germany : — 


To show now what it means to undertake to enter the learned professions 
in Germany, I will take up here by way of illustration the case of the law, — for 
it is not possible within the limits of this article to give attention to all the 
professions, or, even in the case of the one selected, to give more than a brief 
outline of the various stages to be passed by the young candidate for legal 
dignities. Taking, then, a young man who chooses the law as his profession, I 
need only to state the amount of time he must occupy in each stage of his 
preparation, in order to show how much more serious a view is taken of that 
profession here than is generally the case in America. 

This young man, then, will finisn his course at a classical Gymnasium — the 
Realschule is not aimi-~sible— at the age of say twenty years. He then pro- 
ceeds to the university and hears law lectures for three years, at the end of 
which time he announces himself before the State commission of eximiners, 
composed of jurists and professors, as a candidate for Referendar. The com- 
mission appoints a daie for examination some six months off, in order to give 
the applicant time to prepare his thesis and make other special preparation. 
Having successfully ruu the gauntlet of this examination he becomes a Refer- 
endar;— which means four years more of preparatory work, during which he 
learns to make praciical use of the theoretical kaowledge that he had gained at 
the university. During these four years he is assigned first to one law court 
and then to another, till he has had experience with all kinds and has gotten a 
practical view of litigation in all forms; he must also spend a part of this time 
in the office of a practicing attorney. 

At the end of this period comes the “ great State examination ”’ at Berlin. 
A permanent State commission composed of high judicial officials has charge 
of this so-called Assessors’ Ex:amination for all Prussian subjects. After 
announcing himself before this commission the candidate has a further period 
of about six months, within which to prepare two dissertations and a written 
discussion of a specimen law case. The examination is supplemented with a. 
rigid oral questioning. At the time of standing it the young man has reached, 
under normally favorable circumstances, the age of about twenty-eight; but he 
is in many cases four or five years older. 

After making the Assessor examination the young man may settle down as & 
lawyer, or he may choose to remain in the State service, becoming either a 
judge, a State’s attorney, or an administrative official. Most young men 
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choose the latter course; for, incredible as it may sound to American ears, 
there are more judges in Prussia than there are lawyers. According to the 
latest figures there were 3,915 lawyers and 4,431 judges in Prussia, besides 361 
State’s attorneys. In Guben, a city of 31,000 population, where I spent four 
years, there were fifteen judges and only six lawyers. Compare this with a 
little American town that I know, with a population of 3,000 to 4,000, which 
has thirty lawyers and no judge at all except the msyor. 

Having now the ordeal of the great State exumination behind him, the 
Assessor is again assigned to duty under some of the courts of the monarchy, 
working chiefly gratis, or for two or three dollars a day when he can act a8 
substitute for a judge. From the very beginning of this period the Assessor is 
a candidate for appointment as judge, or, if he so choose, for State’s attorney; 
but as a matter of fact he has from four to six years of further waiting before 
him, ere he gets the coveted appointment. There are indeed Assessoren of a 
dozen years’ standing, and one has even been waiting for fifteen years. The 
average age at which the appointment to a judgeship may be expected is about 
35 years. Despite the discouragement incident to these long years of toil and 
waiting, however, the number of young men pressing for admittance into the 
law is constantly increasing. Last year there were in Prussia 3,767 Referenddre 
and 1,853 Assessoren. 

The reader will easily see that a system of this kind is excellently adapted, 
not only for developing the moral and intellectual character of the profession, 
but of keeping out of it men of cheap and flashy qualities, who fancy that they 
cap take the world by storm through sheer force of genius rather than through 
patient plodding. An ambitious young American will, upon his graduation day, 
often map out his career something like this: ‘‘ In two years, admission to the 
bar; two years later, legislature; again two years, State Senate; and then four 
years more, Congress; ’’ — and the surprising thing is that he will often carry 
out his program, and do it even better than on schedule time; but in Germany, 
I fear, our ambitious young man would cut but a sorry figure. Here his soul 
would chafe sorely under the very discipline that he meets, in order to give 
solidity to his intellectual and moral constitution. Butif he should have the 
*‘ grit’? and hold fast to his purpose and his ambitions, would not his long- 
delayed success be of a much more substantial kind, would it not bring him 
greater self-respect, would it not be more wholesome in its i: fluence upon the 
community? The spontaneous and brilliant results achieved by some splendid 
genius in law and politics do honor to humanity; but they dazzle by their very 
spontaneity and brilliance; and alas! how many a young man is thus lured into 
a profession for which he has neither the intellectual equipment nor the moral 
force. Hence the genesis of the “ one-horse Jawyer.” 

The differences between Germany and America, which I have here indicated, 
in the case of one profession, prevail in a greater or less degree in all others, 
and these differences will easily explain to the reader the comparatively higher 
social dignity of the professional classes in Germany. This dignity rests upon 
the very great respect paid here to learning. 

I am sorry to have to testify that this respect does not exist to an equal 
degree in the United States; and therefore it 1s easy for our politicians, with a 
few aptly chosen catchwords and with abundant contempt for “ professors ”’ 
and ‘doctrinaires,” to shake and endanger principles that scholarship and 
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science have settled for all time. Contempt for learning means also contempt 


for the learned; and cheap men of small information but captivating rhetoric 
become the herves of the hour. 


The above reflections will give, in a general way, a few of the differences 
betwe n the professions in America and Germany. The subject, however, is far 
too large for more than the most fragmentary treatment here; and, as I lay 
aside my pen, I am harassed with the doubt whether it was worth my while to 


touch a subject at all that could be only so inadequately treated within my 
present limits. 


One acquires the impression from such a description, that it embodies 
a serious attempt by the State to make lawyers by a sort of machine 
process, the same as chickens are hatched by artificial heat. The 
militarism which dominates Germany spreads itself into every other 
depariment of government, including that of education; and young men 
are educated by processes which destroy their initiative, diminish their 
character — their habit of relying upon themselves — and which make 
them a part of a machine. As lawyers, they act in the way they are 
educated, and can actin no other way. They are like the generals whose 
systems of war Napoleon scouted and demolished, — men who could only 
fight battles by rule and by rote. We hope the time will never come 
when the American student will fall into the error of overlooking the 
fact that an education in a law school is only a help in the process of 
becoming a lawyer, and that, by no possible conception of it, can it be 
made the creation of a lawyer. A continental lawyer of reputation re- 
marked not long ago to the writer of this note, that the German lawyers 
resemble the Spanish lawyers in one particular: they lack initiative, 
they do nothing but delveand labor inthe fields of the past. He called 
attention to the fact that, with the exceptions of the late Baron von 
Ihering, and the still living Baron von Bar, Germany has produced no 
great legal writers within the present generation. He further drew 
attention to the fact that the work of Bar is the only great German 
work on International Law, and that this work did not reach a second 
edition unt the first edition had been in existence for about thirty 
years. We get the impression, from the above sketch, of a forest 
growth where the trees are planted too densely, and where they are 
carefully trimmed and pruned, but where no one tree can thrust 
itself upward and outward, and, by seizing more sunshine and 
more soil, grow broader and taller than the others. Perhaps this 
is inseparable from the conditions existing in an old and densely 
populated country, and in a more or less fixed civilization. We have 
not come to this, and it is hoped that we will not come to it soon. Let 
us not forget that law schools have never made great lawyers, 
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though in some cases they have assisted in making them. John Mar- 
shall did not study in a law school; neither did Joseph Story. Neither 
did Samuel F. Miller, nor Thomas M. Cooley, nor John F. Dillon. 
The great English lawyers of past times. the giants that founded the 
systems of common law an‘ equity, were never inside of a law school; 
they never even had a definite course of legal education; they were 
merely called to the bar after eating a certain number of dinners in 
some inn of court, and after paying certain prescribed fees. ‘Their 
power grew out of self-help, individual courage, individual manhood, 
developed through a constant warfare with difficult surroundings. We 
deprecate machine-made lawyers — State-made lawyers — lawyers com- 
pelled to grow toa certain size and allowed to grow no larger, and 
then carefully trimmed and placed together like fish in a box. The 
State is made up of men, and what the State can do in the aggregate 
depends upon what each individual can do. That system is the best 
which affords the best room for growth to the individual man, and 
which most encourages his growth. What is an army composed of 
Chinese soldiers? How great is an army composed of soldiers who 
realize the ideal of John Milton: — 


Each on himself relied, 
As only in his arm the moment lay 
Of victory. 


Mr. JeFFERsON’s Views ON Juries. — In a recent issue we quoted a 
brief observation of Thomas Jefferson on the subject of the impartiality 
of judges.! Those observations may be said to be found in Mr. Jeffer- 
son’s *‘ Cross-and-Pile’’ letter. It was a letter written by Mr. Jeffer- 
son, when he was our minister at Paris, to the Abbe Arnond.? The full 
text of the letter, together with the appendix, was as follows: — 


Paris, July 19th, 1789. 
Sir, 


The annexed is a catalogue of all the books I recollect, on the subject of 
juries. With respect to the value of this institution, I must make a general 
observation. We think, in America, that it is necessary to introduce the people 
into every department of government, as far as they are capable of exercising 
it; and that this is the only way to ensure a long continued and honest adminis- 
tration of its powers. 

1. They are not qualified to exercise themselves the executive department, 
but they afe qualified to name the person who shall exercise it. With us, 


1 32 Am. Law Rev. 882. 2 Jefferson’s Correspondence, ed- 
ited by Randolph, Vol. III, page 8. 
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therefore, they choose this officer every four years. 2. They are not qualified 
to legislate. With us, therefore, they only choose the legislators. 3. They are 
not qualified to judge questions of law, but they are very capable of judging 
questions of fact. In the form of juries, therefore, they determine all matters 
of fact, leaving to the permanent judges, to decide the Jaw resulting from those 
facts. But we all know, that permanent judges acquire an esprit de corps; 
that, being known, they are liable to be tempted by bribery; that they are mis- 
led by favor, by relationship, by a spirit of party, by a devotion to the executive 
or legislative power; that it is better to leave a cause to the decision of cross 
and pile, than to that of a judge biased to one side; and that the opinion of 
twelve honest jurymen gives still a better hope of right, than cross and pile 
does. It is in the power, therefore, of the juries, if they think the permanent 
judges are under any bias whatever, in any cause, to take on themselves to 
judge the law as well as the fact. They never exercise this power but when 
they suspect partiality in the judges; and by the exercise of this power, they 
have been the firmest bulwarks of English liberty. Were I called upen to 
decide, whether the people had best be omitted in the legislative or judiciary 
department, I would say it is better to leave them out of the legislative. The 
execution of the laws is more important than the making them. However, it is 
best to have the people in all the three departments, where that is possible. 

I write in great haste, my Dear Sir, aud have, therefore, only time to add 
wishes for the happiness of our country, to which a new order of things is 
Opening; and assurances of the sincere esteem with which I have the honor to 
be, Dear Sir, your most obedient and humble servant, 

TH: JEFFERSON. 
Books on the subject of Juries. 
Complete Juryman, or a Compendium of the Laws Relating to Jurors. 
Guide to English Juries. 
Hawles’s Englishman’s Right. 
Jurors Judges both of Law and Fact, by Jones. 
Security of Englishmen’s Lives, or the Duty of Grand Juries, 
Walwin’s Juries Justified. 


How to Keer Down tHE Mottitupe or Law Reports. — This is a 
question with which the lawyers are constantly wrestling. Our own 
judgment is that, — great as is the evil of the multiplication of reported 
decisions and of law reports, —the matter is one which must regulate 
itself by natural laws. The Albany Law Journal states that a plan has 
been suggested to it by a member of the profession in Kentucky, which 
is to get the legislature to pass an act creating a board of, say, three of 
the most learned lawyers in the State to sit together the year round, and 
to have the act provide that, immediately upon the delivery of opinions 
by the highest court in the State, such opinions shall go before the 
board for critical examination, and that only such as the board shall find 
to contain novel or important questions shall be published in the 
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official reports. With great deference to the learned gentleman who 
has made this suggestion, does anybody believe that such an act could 
be passed by the legislature of Kentucky, or of any other State? 
Would such a board render their services gratuitously? If not, would 
a board ‘‘ of the most learned lawyers in the State ’’ consent to * sit all 
the year round ’”’ for small salaries, merely to determine what opinions 
of the Supreme Court should be officially reported, and what not? 
Lawyers of that high grade would be absorbed in the active and lucra- 
tive practice of their profession. Being so absorbed, can anyone doubt 
that they would either perform this duty in a perfunctory manner, or 
delegate it to young lawyers in their offices? The natural suggestion of 
common sense would be that the duty of deciding what decisions should 
be officially reported, should be left to the court itself. Its judges have 
heard the arguments, read the briefs, consulted over the case in their con- 
sultation room, and determined upon the opinion; and one of them has 
written it, and the court, or a majority of the court, have adopted it. 
The judges of the Court of Appeals of Kentucky are performing this very 
duty at the present time, and are marking large numbers of their opin- 
ions ** not to be officially reported.’’ We are prepared to say that the 
manner in which they are performing this duty is without any rhyme, 
reason, or consistency, and is as absurd and unsatisfactory as a Rus- 
sian press censorship. But does it serve to keep down the mass of 
judicial reports? By no means. It merely serves to keep down the 
volume of the official reports, published at the expense of the State, 
and that, too, by excluding therefrom many important decisions, espe- 
cially upon corporation law, which ought to be included therein. We 
say important decisions: we do not say well-considered decisions; we 
do not say well thought-out or well-written opinions. The practice 
does not serve to keep down the unofficial reports of the decisions of 
that court, but serves merely to give a peculiar value to those unofficial 
reports. In every law office in Kentucky which has any pretense to a 
law library, there are found the bound volumes of the Kentucky Law 
Journal, which seems to be published for the sole purpose of reporting 
the decisions which the Court of Appeals of Kentucky marked *‘ not to 
be officially reported,’’ as well as some decisions of inferior courts of 
that Stdte. All of the decisions so marked are reported in the South- 
western Reporter, published by the West Publishing Company of St. 
Paul. Under the rule of stare decisis they have the same force, as 
judicial precedents, as the decisions which are officially reported. Ab- 
stracts of them pass into the digests ; they form a part of the great and 
constantly growing mass of case-made law. The moral is that there is 
VOL. XXXIII. 19 
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butone way tosuppress and keep down the multiplicity of judicial reports, 
and that is to prevent the judges from writing opinions; for if they 
write opinions which are not officially published, they will be privately 
published and greedily bought and used. Is any lawyer bold enough 
to propose this innovation? Are the bar and the public willing to trust 
even their courts of last resort to decide cases without giving any 
public reasons therefor? Such a practice would lead judges to lapse 
into lazy, negligent, perfunctory and inaccurate work. Nay more: 
The power of judges of courts of last resort of rendering decisions 
without giving any public reasons therefor would open the door to cor- 
ruption —at least it would make corruptioneasy. This power has been 
conferred in some cases with the view of relieving congested dockets. 
But it has been a desperate choice between having justice in the courts 
of last resort imperfectly and dangerously administered, and not having 
it administered at all. What then are we going to do about it? We 
answer, let natural laws take their course. Let the remedy be wrought 
out by the natural law of action and reaction. With the judicial 
reports expanding into a mass too great to be read and mastered, the 
rule of judicial precedent is weakening, and must in time be obliterated. 
As that rule weakens, judges fall into the habit more and more of rea- 
soning out their decisions on the basis of natural justice, and lawyers 
more and more acquire the habit of thinking out their cases and reasoning 
them out before the judges, instead of trying to make the judge decide 
this way or that, because, in some far off lawsuit in another jurisdiction, 
some unknown judge wrote an opinion deciding the question in the same 
way. The idea that Smith and Jones on opposite sides of a lawsuit, 
aided by two or three incapable or tired judges in California are, in 
working a lawsuit to a final decision, making law for us in Missouri — 
perhaps in a litigation which is really collusive and fraudulent, — is the 
very definition of absurdi‘y. When lawyers and judges turn themselves 
to reasoning’ on premises which have some relation to natural justice, 
the law will not only be better alminis'ered, but it will be more uni- 
formly administered. 
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ConstituTiIonAL Law: Feperat Jurispiction — Wuat Constitures 
a Suir AGArNsT A State. — This question was again under considera- 
tion by the Supreme Court of the United States in the case of Fitts v. 
McGhee, decided on the 3d of January. The action was a suit in 
equity to enjoin the proper officers of the State of Alabama from enforc- 
ing an act of the legislature of that State reducing the rate of tolls to be 
charged by the owners of a bridge over the Tennessee river at Florence, 
Ala. The action was originally brought against the State of Alabama, the 
Governor of the State, and the Attorney-General of the State, for the 
purpose mentioned. Subsequently, the prosecuting attorney for the 
judicial circuit of Alabama within which the bridge was situated, called 
in that State the Solicitor, was made a party. Without mentioning in 
detail the progress of the litigation, which is fully set out in the state- 
ment of Mr. Justice Harlan, it may be said that, at the final hearing, 
the action stood against William C. Oates as Governor of Alabama, 
against William C. Fitts as Attorney-General of Alabama, against A. 
H. Carmichael as Solicitor of the Eleventh Judicial Circuit of Alabama, 
and against William H. Gilliam, a citizen of Colbert County, Alabama, 
who had made threats of instituting judicial proceedings to enforce the 
statute. At the time of the final hearing, Mr. Oates had ceased to be 
Governor of Alabama, and the suit was discontinued as to him, and his 
successor in office was not made a party. So far as the State of Ala- 
bama was concerned, the suit then stood, at the date of the entry of 
the final decree which was appealed from, as a suit in equity against its 
Attorney-General and its Solicitor for one of its judicial circuits, to pre- 
vent them from enforcing the statute by the proper legal process. 
It may be mentioned that a number of indictments had been 
found by the Grand Jury of Lauderdale County against Thomas 
Clem and G. W. Brabson, toll-gate keepers on the bridge, for 
demanding in contravention of the statute; illegal tolls from travel- 
ers crossing the bridge, and that they had been arrested under 
those indictments and brought before a Federal judge on habeas 
corpus and released on their own recognizance pending proceed- 
ings to test the validity of the statute. The Supreme Court of 
the United States held that, although the State of Alabama had been 


1172 U.S. 516. 
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dismissed as a formal party, the suit was, nevertheless, a suit against 
the State of Alabama within the meaning of the Eleventh Amendment 
to the constitution of the United States. It is true, as Mr. Justice 
Harlan, in giving the opinion of the court, points out, that the Eleventh 
Amendment does not in terms declare that the judicial power of the 
United States shall not extend to suits against a State by citizens of 
such State. But, nevertheless, the Supreme Court of the United States 
have held that a State cannot be sued in the Federal court by its own 
citizens without its own consent, under the well known rule of the 
common law that a sovereign cannot be impleaded in a court of justice 
without its consent, and then only in the mode pointed out by that 
consent.! And certainly there would be something very incongruous in 
holding that a State cannot, by reason of the Eleventh Amendment, be 
sued in a Federal court by a citizen of another State or of a foreign 
State, and yet can be there sued by one of its own citizens. The 
court was then directly brought to the consideration of the question 
whether the case at bar was, in substance and effect, a suit against the 
State of Alabama. The court held that it was, and the decision seems 
to have been unanimous. The court rested its judgment largely upon 
a case which arose in Virginia where an injunction had been granted 
by the Circuit Court of the United States forbidding the Attorney- 
General and other officers of tbe State of Virginia from bringing suits, 
under a certain statute of that State, for the recovery of taxes, in pay- 
ment of which the tax-payers bad previously tendered tax-receivable 
coupons. The officers, having disobeyed the order, were arrested for 
contempt, but were discharged by the Supreme Court of the United 
States on habeas corpus.? 

Mr. Justice Harlan shows that the suit at bar was a suit against the 
State of Alabama, by the following irresistible proposition : — 


As a State can act only by its officers, an order restraining those officers 
from taking any steps, by means of judicial proceedings, in execution of the 
statute of February 9th, 1895, is one which restrains the State itself, and the 
suit is consequently as much against the State as if the State were named as a 
party defendant on the record. 


The court quotes the following language from its previous decision 
in the Ayers case, as an expression of its view of the reasons of public 
policy which dictated the enactment of the Eleventh Amendment : — 


The very object and purpose of the Eleventh Amendment were to prevent 
the indignity of subjecting a State to the coercive process of judicial tribunals 


1 Hans v. Louisiana, 134 U. S. 1, 2 Re Ayers, 123 U. S. 443. 
10, 15; North Carolina v. Temple, 134 
U. S. 22. 
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at the instance of private parties. It was thought to be neither becoming nor 
convenient that the several States of the Union, invested with that large 
residuum of sovereignty which had not been delegated to the United States, 
should be summoned as defendants to answer the complaints of private per- 
sons, whether citizens of other States or aliens, or that the course of their pub- 
lic policy and the administration of their public affairs should be subject to and 
controlled by the mandates of judicial tribunals without their consent, and in 
favor of individual interests. To secure the manifest purpose of the constitu- 
tional exemption guaranteed by the Eleventh Amendment requires that it 
should be interpreted, not literally and too narrowly, but fairly and with such 
breadth and largeness as effectually to accomplish the substance of its pur- 
pose. In this spirit it must be held to cover, not only suits brought against a 
State by name, but those also against its officers, agents and representatives, 
where the State, though not named as such, is, nevertheless, the only real party 
against which alone in fact the relief is asked, and against which the judg- 
ment or decree effectively operates. But this is not intended in any way to 
impinge upon the principle which justifies suits against individual defendants, 
who, under color of the authority of unconstitutional legislation by the State, 
are guilty of personal trespasses and wrongs, nor to forbid suits against officers 
in their official capacity either to arrest or direct their official action by injunc- 
tion or mandamus, where such suits are authorized by law, and the act to be 
done or omitted is purely ministerial, in the performance or omission of which 
the plaintiff has a legal interest. 


The court had difficulty in reconciling several of its previous de- 


cisions on this question with its present decision. In support of the 
contention that the suit at bar was not a suit against the State of 
Alabama, counsel pressed upon the attention of the court the case cited 
in the margin.' Mr. Justice Harlan attempted to distinguish these 
eases from the case at bar by the following course of reasoning: — 


Upon examination, it will be found that the defendants in each of those 
cases were Officers of the State, specially charged with the execution of a State 
enactment alleged to be unconstitutional, but under the authority of which, it 
was averred, they were committing, or were about to commit, some specific 
wrong or trespass to the injury of the plaintiff’s rights. There is a wide difference 
between a suit against individuals, holding official positions under a State, to 
prevent them, under the sanction of an unconstitutional statute, from commit- 
ting by some positive act a wrong or trespass, and a suit against officers of a 
a State merely to test the constitutionality of a State statute, in the enforce- 
ment of which those officers will act only by formal judicial proceedings in the 
courts of the State. In the present case, as we have said, neither of the State 
officers named held any special relation to the particular statute alleged to be 
unconstitutional. They were not expressly directed to see to its enforcement. 
If, because they were law officers of the State, a case could be made for the pur- 


1 Poindexter v. Greenhow, 114 U.S. 149 U. S. 164; Reagan v. Farmers’ 
270; Allen v. Baltimore & Ohio Rail- Loan and Trust Co., 154 U. S. 362, 
road, 114 U. 8.311; Pennoyer v. Mc- 388; Scott v. Donald, 165 U.S. 58; and 
Connaughy, 140 U.S.1; Inre Tyler, Smyth v. Ames, 169 U. S. 466. 
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pose of testing the constitutionality of the statute, by an injunction suit 
brought against them, then the constitutionality of every act passed by the 
legislature could be tested by a suit against the Governor and the Attorney- 
General, based upon the theory that the former as the executive of the State 
was, ina general sense, charged with the execution of all its laws, and the 
latter, as Attorney-General, might represent the State in litigation involving 
the enforcement of its statutes. That would be a very convenient way for 
obtaining a speedy judicial determination of questions of constitutional law 
‘which may be raised by individuals, but it is a mode which cannot be applied 
to the States of the Union consistently with the fundamental principle that they 
<annot, without their assent, be brought into any court at the suit of private 
persons. If their officers commit acts of trespass or wrong to the citizen, they 
may be individually proceeded against for such trespasses or wrong. Under 
the view we take of the question, the citizen is not without effective remedy, 
when proceeded against under a legislative enactment void for repugnancy to 
the supreme law of the land; for, whatever the form of proceeding against him, 
he can make his defense upon the ground that the statute is unconstitutional 
and void. And that question can be ultimately brought to this court for final 
determination. 


It seems to us — speaking of course with great deference — that the 
ground upon which this distinction is attempted is unsubstantial. 
What distinction can there possibly be between the case where the 
injunction is leveled against the officers of the State who are spe- 


cially charged with the execution of the statute alleged to be unconsti- 
tutional, and where it is leveled against those officers who, by reason of 
the statute law of the State defining and determining their official 
duties, are generally charged with the execution of it? In both cases 
the officers charged with the execution of it. In both cases the 
process leveled against them arrests them in the execution of it; 
and in both cases such process operates through them to arrest the 
State in the execution of its policy on a public question formulated in 
its statute law. The decision of the court in the present instance seems 
to rest the question upon clear, obvious and sensible grounds; but in 
view of its attempt to distinguish, on the seemingly untenable ground 
above set out, its previous contrary decisions instead of overruling 
them, — it may well be doubted how long its feet will continue to rest 
upon the solid ground of its present decision. 

Incidentally, the court decided that the action of the Federal court 
below in discharging the two toll-gatherers, Clem and Brabson, under 
the writ of habeas corpus on their own recognizance, was an unwarrant- 
able interference by the Federal court with the regular process of crim- 
inal justice in the State court. The court reaffirmed the doctrine of 
Ex parte Royall and other cases,! to the effect that Federal judicial 


1 Ex parte Royall, 117 U. S. 241; ten v. Tomlinson, 160 U. S. 281; 
New York v. Eno, 155 U. S. 89; Whit- Baker v. Grice, 169 U. S. 284. 
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power, considered as mere power, extends to such a use of the writ of 
habeas corpus but that the writ ought not to be so used as to interfere 
with the regular course of criminal justice in a State except in extraor- 
dinary cases, or in cases of emergency, which this was not. 


ConsTiTuTIOoNAL Law: Exemptions rrom Taxation — EFFECT OF THE 
CoNSOLIDATION OF CORPORATIONS UPON THE PERPETUATION OF THE 
Exemption. — In the case of Adams v. Yazoo &c. R. Co.,' decided by | 
the Supreme Court of Mississippi on November 22, 1898, and published 
in the Mississippi Decisions for December 10, 1898, the Supreme Court 
of Mississippi had occasion to consider the question whether the con- 
solidation of two corporations would destroy an exemption from taxa- 
tion enjoyed by one of them under a legislative grant. The court 
decided the question in the affirmative. The opinion, which is written 
by Judge Whitfield, a very able and conscientious judge, occupies 34 
pages of the double column of the Mississippi Decisions, and is con- 
sequently too long to analyze in much detail. It involves a very 
thorough going-over of the whole subject. It seems to us that it may 
fairly be stated under three propositions: 1. The railway consolidation 
in question operated as the creation of a new corporation, and not as a 
mere continuation of the old one, enjoying the exemption from taxa- 
tion. 2. The constitution of Mississippi, established in the year 1890, 
and before the consolidation took place, properly construed, prohibits 
the granting of such an exemption to a corporation, but places corpo- 
rations under the obligation of paying taxes to support the common- 
wealth in like manner with individuals. 3. The court overrules three 
previous decisions, pronounced in the same court, in so far as they 
conflict with its present views. 

As to the first of these questions, that the consolidation operated to 
create a new corporation, the opinion leaves no possible room for doubt 
as to the propriety of the conclusionof the court. The enabling statute 
allowed the particular corporation to consolidate with any other railroad 
company, in or out of the State of Mississippi, upon such terms as the 
consolidated company might agree upon.? Under this very general 
statute, the railway company in question proceeded to consolidate with 
another company, by filing new articles of incorporation; by creating 
a new Capital stock; by creating a new organization, and by providing 
for new directors and new officers. Judicial decisions are very numer- 
ous that such a consolidation does not merge one of the constituent 


1 24 South. Rep. 317. 2 Mississippi Act of 1882, page 843, Sec. 5. 
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corporations in the other, leaving the other as it was before, but that it 
operates to dissolve both of them and to create a new corporation. 
Many, though not all of these decisions are cited in the exhaustive 
opinion now delivered by Mr. Justice Whitfield. He points out, what 
any one acquainted with the subject knows, that the distinction between 
such a consolidation and a union which results in a merger of one cor- 
poration in another, without destroying the corporate existence of the 
latter, is vital. A merger generally takes place where one corporation, 
acting in pursuance of a grant of power from the legislature, 
absorbs another corporation by buying its shares, or by purchasing 
its shares and such of its franchises and immunities as are vendible. 
It should be parenthetically stated that exemptions from taxation are 
not vendible unless the legislature has expressly made them so. Such 
an absorption has been frequently called in judicial opinions a ‘‘sale,’’ 
as distinguished from a consolidation. The absorbing company buys 
from the victim company all that, under the principles of the law, it is 
capable of aliening. Deprived of all its tangible properties, and of all 
its alienable franchises, it has in substance and fact, ceased to exist. 
It has passed out of sight and out of mind, and is as completely 
absorbed in the devouring coropration as Jonah would have been if, 
instead of being vomited up by the whale, he had been digested by 
it. It becomes ipso fucto dissolved; its existence is completely 
blotted out ; as to the universe it might well be described by that much 
criticised line in Byron’s Cain, ‘‘ All is void — destroyed.’’ This is 
what is called a merger of one corporation in another, as distinguishable 
from a consolidation of two corporations. In the case of a merger the 
absorbing corporation continues to exist as before, and the absorbed 
corporation is utterly lost and merged in the other. But in the case of 
a consolidation both the constituent corporations are dissolved for most 
purposes, and a new corporation is created, a new legal entity; though 
for some purposes some courts regard each constituent corporation as 
being prolonged in the new corporation. 

Upon the second question the decision of the Supreme Court of 
Mississippi seems equally clear. Beyond question, the constitution 
of Mississippi, established in the year 1890, withdraws the power from 
the legislature of conferring upon any corporation an exemption from 
taxation. As the legislature could not confer a new exemption from 
taxation upon a corporation after the establishment of that constitution, 
no corporation organized thereafter so as to be in a legal sense a new 
corporation, could take over to itself such an exemption from any 
predecessor corporation. We have already said that such an exemption 
is not vendible unless the legislature has made it so. When, therefore, 
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a railroad property is sold out under a mortgage foreclosure, and a new 
corporation is organized by the purchasing bondholders, any exemption 
from taxation enjoined by the old corporation, unless made transfer- 
able by the statute law, is lost. It has ceased to exist, because it is 
not vendible; it is not such a franchise as can be sold. The reasons 
which support this view need not be much goneinto. In the first place, 
the extension of the Dartmouth College decision so far as to hold that 
one legislature, being the temporary tenant of legislative power, can 
grant an exemption from taxation for all time, thus impairing the 
right of the State to raise revenue which may be necessary to its 
existence — thus, in a measure, to destroy the State itself, — was a 
great judicial outrage. Its effect has been minimized by the rule of 
interpretation that grants of exemption from taxation are to be strictly 
construed against the grant and in favor of the public; that what- 
soever does not pass by direct terms is, for that reason alone, denied ; 
and that there can be no ambiguity in such a grant, because every 
ambiguity at once resolves itself in favor of the State or the public. 
The opinion of the Supreme Court of Mississippi on this branch 
of the case, though somewhat labored, seems, unless we misunderstand 
it, to be entirely sound. Moreover, it is in conformity with the 
doctrine of the Supreme Court of the United States, in a case 
where nearly the same question was under consideration.! 

Upon the third branch of the case, the court labored under the 
difficulty of finding three of its own previous decisions in its way.” 
The first of these decisions was claimed as an adjudication of the 
question under consideration, and an estoppel against the plaintiff in 
the present case. But Mr. Justice Whitfield very clearly traces the 
distinction between the doctrine of res judicata and of stare decisis: 
showing that, in order to the application of the estoppel of a former 
judgment, the parties must be the same and the subject-matter of the 
decision the same; whereas, the rule of stare decisis is not a rule of 
estoppel, but a rule of persuasion merely. The court will generally 
follow a rule which has been settled by its own previous decision or 
decisions, but it is not bound to do so; it may, and often does, over- 
rule its previous decision if convinced that it is clearly erroneous. 
The court then proceeded to overrule the first and last of the 
decisions just named, in so far as they conflicted with its present 
position, and to brush the second one out of the way as having been 
decided upon an absurd mistake of fact and hence entitled to no con- 


1 Keokuk &c. R. Co. v. Missouri, Miss. 781; Louisville &c. R. Co. 
152 U. S. 801. v. Taylor, 68 Miss. 361; Mississippi 
2 Railroad Company v. Lambert, 70 Mills v. Cook, 56 Miss. 40. 
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sideration. With reference to this second case, the court said: ‘ It 
appears that the court was led into this mistake by an assumption of 
counsel to that effect in the case. Certain it is that it was a tremendous 
mistake of fact and one against the sovereign right of taxation. It 
is perfectly obvious that this case is wholly fictitious and is of no 
authority for any purpose.’’ It handled the Lambert case without 
gloves, in the following language: ‘‘ We have most carefully consid- 
ered the Lambert case, giving due weight to the doctrine of stare 
decisis, and as to the two propositions that what occurred here was mer- 
ger and not consolidation, creating a new corporation, and that the 
exemption consequently of the Natchez, Jackson & Columbus Railroad 
properly passed to the Yazoo & Mississippi Valley Railroad Company. 
Even in the view of merger under the legislation alone, we hereby ex- 
pressly overrule the Lambert case. Exemptions, where proper, should 
be expressly granted, not stealthily referenced in.’? The court knocked 
out the Mississippi Mills case after examining it at great length, in the 
following concluding sentence: ‘‘In overruling this feature of the 
decision in Mississippi Mills v. Cook, therefore, we are announcing 
a rule of construction supported by four decisions of the United States 
Supreme Court, and by the decisions of five State Supreme Courts, as 
against a rule of construction announced in no case in this Union except 
Mississippi Mills v. Cook. 

Decisions which surrender the sovereign right of taxation for all 
time, are always subject to challenge and to combat. There can be 
no stare decisis with reference to such decisions. When the Supreme 
Court of the United States held two propositions: 1. That a legis- 
lative grant cannot be impeached for fraud, because it is not 
private contract but an act of sovereign legislation; and 2. That, 
although it is sovereign legislation in that it cannot be impeached 
for fraud, yet it is a contract in the sense of that clause of the Federal 
constitution which prevents the States from impairing the obligation 
of contracts, —it endowed with immortality legislative grants often 
got by bribery and corruption from the temporary tenants of legis- 
lative power, and placed such grants beyond the control of the people 
for all time. When it extended this doctrine to grants of immunity 
from taxation—to grants bargaining away the power by which the 
State exists, — it created an infamous amendment of the Federal 
constitution, in the face of the provision of that instrument by which it 
can be amended alone with the consent of three-fourths of the States. 
It is idle to talk about the rule of stare decisis when it is invoked to 
eternize the so-called rights of bribery and corruption, and to strike 
down the right of a sovereign State to exist. 
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ConstiTuTIONAL Law: Ex Post Facto Law — Statute PRouIBITING 
ConvicrED FeLton rrom Practicinc Mepicrxe is — In Hawker 
v. New York,’ the Supreme Court of the United States at its last term 
held that a statute prohibiting one convicted of felony from practicing 
medicine is a proper exercise of the police power of a State, that it is com- 
petent for a State to make a violation of its penal laws a test of mora 
character ; that the prohibition is imposed, not as an additional punish- 
ment, but because the conviction of a felony is evilence of the unfit- 
ness of such persons as a class; and that such astatute is not therefore 
in conflict with Art. 1, Sec. 10 of the constitution of the United States 
forbidding a State to pass any ex post facto law. In 1878 the plaintiff 
in error was convicted of the crime of abortion and sentenced to 
imprisonment in the penitentiary for ten years. In 1893 the legisla- 
ture of the State of New York passed an act entitled ‘‘ The Public 
Health Law,’’? which, as amended by the laws of 1895, provides, 
among other things, as follows: — 


Sec. 153. Any person who, * * * after conviction of felony, shall attempt 
to practice medicine or shall so practice, * * * shall be guilty of a misde- 
meanor, and on conviction thereof shall be punished by a fine of not more than 
two hundred and fifty dollars, or imprisonment for six months for the first 
offense; and, on conviction of any subsequent offense, by a fine of not more 
than five hundred dollars, or imprisonment for not less than one year, or by 
both fine and imprisonment. 


Under this statute, the plaintiff in error was convicted and fined 
$250 by the Court of General Session of the Peace for the city and 
county of New York. The conviction was sustained by the Court of 
Appeals of that State,f a remittitur sent down and a final judgment 
entered in the court of General Sessions. The plaintiff in error there- 
upon sued out a writ of error to the Supreme Court of the United 
States. In the prevailing opinion, written by Mr. Justice Brewer, the 
court says: — 


No precise limits have been placed on the police power of a State, and yet it 
is clear that legislation that simply defines the qualifications of one who 
attempts to practice medicine is a proper exercise of that power. Care forthe 
public health is something confessedly belonging to the domain of that power. 
The physician is one whose relations to life and health are of the most intimate 
character. It is fitting not merely that he should possess a knowledge of 
diseases and their remedies, but also that he should be one who may safely be 
trusted to apply those remedies, Character is as important a qualification as 


1170 U. S. 189; s. c. 18 Sup. Ct. 3 C. 398. 
573. 4152 N. Y. 234; s. c. 46 N. E. Rep 
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knowledge; and, if the legislature may properly require a definite course of 
instruction, or a certain examivation as to learning, it may with equal propriety 
prescribe what evidence of good character shall be furnished. 


After reviewing the authorities on this point the opinion continues: — 


But if a State may require good character as a condition of the practice of 
medicine, it may rightfully determine what shall be the evidences of that 
character. We do not mean to say that it has an arbitrary power in the matter, 
or that it can make a conclusive test of that which has no relation to character, 
but it may take whatever, according to the experience of mankind, reasonably 
tends to prove the fact and make ita test.! Whatever is ordinarily connected 
with bad character, or indicative of it, may be prescribed by the legislature as 
conclusive evidence thereof. It is not the province of the courts to say that 
other tests would be more satisfactory, or that the naming of other qualifica- 
tions would be more conducive to the desired result. These are questions for 
the legislature to determine. ‘ The nature and extent of the qualifications 


required must depend primarily upon the judgment of the State as to their 
necessity.’’ 2 


Assuming that a State may make a violation of its criminal laws a 
test of bad character, the opinion points out that a conviction is con- 
clusive evidence of such violation, and that the legislature, in the 


statute in question, is simply requiring the very highest evidence of 
disqualification, and concludes: — 


That the form in which this legislation is cast suggests the idea of the impo- 
sition of additional punishment for past offenses is not conclusive. We must 
look at the substance, and not the form; and the statute should be regarded as 
though it in terms declared that one who had violated the criminal laws of the 
State should be deemed of such bad character as to be unfit to practice medi- 
cine, and that the record of a trial and conviction should be conclusive 
evidence of such violation. All that is embraced in these propositions is con- 
densed into the single clause of the statute, and it means that and nothing more. 
The State is not seeking to further punish a criminal, but only to protect its 
citizens from physicians uf bad character. The vital matter is not the convic- 
tion, but the violation of law. The former is merely the prescribed evidence 
of the latter. Suppose the statute had contained only a clause declaring that 
no one should be permitted to act as a physician who had violated the criminal 
laws of the State, leaving the question of violation to be determined according 
to the ordinary rules of evidence, would it not seem strange to hold that that 


which conclusively established the fact effectually relieved from the conse- 
quences of such violation? 


Three of the Justices dissent from this opinion on the ground that, 
whatever the power of the State to exclude future criminals from the 
practice of medicine, the statute in question adds new punishment to 


County Seat of Linn Co., 15 Kas. 


2 Dent v. West Virginia, 129 U. S. 
500, 528. 
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that prescribed when the crime was committed, and therefore violates 
the provision of the United States constitution forbidding the passage 
by a State of an ex post facto law. Mr. Justice Harlan writes the 
dissenting opinion, in which Mr. Justice Peckham and Mr. Justice 
McKenna concur. 


ConstTITUTIONAL Law: REGULATION oF INTERSTATE ComMERCE — 
PeorpLe without RiGutTs As AGAINST THE Common Carrier. — Gatton 
vy. Chicago &c. R. Co.,) was an action to recover damages for 
unjust dscriminating charges on interstate railway shipments, made 
prior to ‘* The Act to Regulate Commerce ”’ approved February 4th, 
1887, commonly known as the ‘‘ Interstate Commerce Act.’ It was 
held that right to equality in treatment must be conferred either by’ 
State authority, by some Federal statute, or ‘* by virtue of the existence 
of the common law as a recognized part of our national system of 
jurisprudence.’’ It was then determined that such right could not be 
created by the State, that no Federal statute conferred it, that there is 
po national common law; hence, that the common carrier engsged in 
interstate commerce was entirely without restraint of law, free to 
do as pleased him, and so at full liberty to extort, to discriminate and 
to destroy; that the individuals or communities ruined by wantonness 
or favoritism practiced by the carrier, being without the pale of law, 
were without rights, and hence could suffer no legal wrong. The same 
result was reached by a Federal district judge presiding on circuit in 
Swift v. Railroad Co.? 

When we consider that by far the greatest part of the railway traffic 
of the country is interstate; that in the railway fiscal year in which the 
Gatton opinion was filed,? 92 per cent of the railway mileage of the 
nation reported as having collected from their traffic $1,003,022.858 ; 
that, by these decisions, that vast commerce, contributing annually 
to the support of national highways a sum nearly one-half the na- 
tional debt, was adjudged to be in worse condition before the law 
than the Dred Scott decision left the negro, it must be admitted that 
the announcement was one of the most astounding recorded in judicial 
history. 

Conceding a right in a shipper, its violation insures a remedy; for, as 
declared in Reagan v. Farmers Loan & Trust Co.:4 ‘It has always 
been a part of the judicial function to determine whether the act of one 
party (whether that party 1s a single individusl, an organized body, or 


195 Ta. 112, 3 1895. 
2 54 Fed. Rep. 858; Id. 64 Fed. Rep. 59. 4 154 U. S. 362. 
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the public as a whole) operates to divest the other party of any rights 
of person or property.”’ 

In this Gatton opinion, it was announced that absence of Federal 
legislation indicated the intention of Congress to leave interstate com- 
merce free. ‘Two propositions, therefore, are made to support this 
case: First, no law, statutory or other, places restrictions upon the 
interstate carrier or confers rights upon the shipper; second, it was the 
clear intention of Congress, for nearly a century, to leave that com- 
merce which principally induced adoption of the national constitution, 
without the pale of law. As to the last proposition, it will be noted 
that commerce and its instrument, the common carrier, are regarded as 
identical ; hence, it is argued, the carrier is free from all legal restraints, 
owes no duties to the shipper, who, as against him, possesses no rights. 
‘*Commerce,’’ said the Iowa Supreme Court in 1876, ‘‘ is the inter- 
change of goods * * * between nations or individuals. Trans- 
portation is the means by which commerce is carried on.’ ! 

It is clear that commerce and its agent are radically different. As 
early as 1703, in the leading case of Coggs v. Bernard,? Lord Holt 
defined the common carrier as ‘‘ one that exercises a public employ- 
ment.’’ In 1848,in New Jersey Steam Nav. Co. v. Merchants’ Bank,* 
the court said: ‘* He, the carrier, is in the exercise of a sort of public 
office and has public duties to perform.’’ In Munn v. Illinois,‘ that 
language was quoted, and the case in Howard approvingly cited. Said 
Doe, J., in McDuffie v. Railroad Co. : ® ** From the public service — which 
he entered of his own accord, he may retire, ceasing to be a common 
carrier, with or without the public consent, according to the law appli- 
cable to his case; but as long as he remains in the service, he must 
perform the duties pertaining to it.’’ Said the learned Beasley, C. J., 
in Messenger v. Railroad Co.: ® ** A person having a public duty to dis- 
charge is undoubtedly bound to discharge such office for the equal 
benefit of all, and therefore to permit the common carrier to charge 
various prices, according to the persons with whom he deals,— is to 
forget that he owed a duty to the community.”’ 


Covenants RUNNING WITH THE Lanp. — In the case of Pigeon River 
Lumber &c. Co. v. Mims,’ decided by the Court of Chancery Appeals of 


1 Council Bluffs v. Railroad Co., 45 494 U.S. 118. 

Ia. 338, 349. 5 52 N. H. 430. 
22 Lord Raymond, 909. 36 N. J.L. 407. 
36 How. 344, 382. 7 48S. W. Rep. 385. 


NOTES OF RECENT DECISIONS. 303 


‘Tennessee, one paragraph of the syllabus is: ‘‘ A covenant as to 
acreage does not run with the land.’’ Unless we are mistaken, this 
question, in a more practical form, was decided by a Tennessee court 
many years ago, under the following state of facts: A party sold to 
another a tract of land within the limits of the town of New Madrid, 
Missouri, covenanting that it contained a stated number of acres. 
The waters of the Mississippi had already begun to eat away the land 
upon which that ancient town was built. In the course of time those 
waters ate away the entire tract in question, and lodged them on a sand 
bar, some distance below, on the Tennessee side of the river. There- 
upon the unfortunate vendee brought an action in Tennessee to enforce 
the covenant as to acreage, on the ground that the covenant had run 
with the land across the Mississippi river and had lodged within the 
limits of the State of Tennessee. ‘The Tennessee court held, as now, 
that a covenant as to acreage does not run with the land, and gave 
judgment in favor of the sand bar. 


Bankruptcy Law Took Errect on Juty 1. — Two courts, the one a 
State, the other a Federal court, have decided that the recent bank- 
ruptcy law took effect July 1, 1898, and suspended the operation of 
the State insolvency laws from that date.! 


JURISDICTION: SERVICE OF SUMMONS UPON ALIEN CORPORATION HAVING 
AN AGENCY WITHIN THE JURISDICTION. — In the case of La Bourgogne,® 
recently decided in the English Court of Appeal, it appeared that a 
collision occurred on the high seas between the British steamship C., 
belonging to the plaintiffs, and the French steamship La B., belonging 
to the defendants. The defendants were a foreign corporation having 
its principal place of business in Paris, but having an office in 
England, the lease of which was in the name of the defendant company 
and the rent of which was paid by it. The company’s affairs in 
England were in the hands of M. F., who was pail a commission on 
freights, etc., a minimum amount being guaranteed. The commission 
was calculated on the net freights. Legal expenses and the costs of 
advertising were defrayed by the company, which was also assessed for 


1 Parmeter Man. Co. v. Hamilton of Wisconsin, per Seaman, District 
(Mass.), 51 N. E. Rep. 529; Re Bruss- Judge). 
Ritter Co., 31 Chic. Leg. News, 139 2 79 Law Times Rep. 331. 
(U.S. District Court, Eastern District 
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income tax. ‘The writ was served on M. F.; and upon the defendant 
company moving to set aside the service, it was held (affirming the 
decision of the president, Sir F. H. Jeune), that he carried on the busi- 
ness of the company and that the seryice was good ; the facts tiat M. F. 
carried on the business of agent for two other companies at the defend- 
ant company’s office and that he paid the staff employed there not 


being inconsistent with his carrying on the business of the defendant 
company. 


Errect or Bankruptcy Law upon State AssiGNMENts. — This ques- 
tion arose in the District Court of the United States for the Southern 
District of New York, before Judge Brown, in the case of Re Gutwillig.! 
According to the syllabus the learned judge held that: — 


Voluntary general assignments for the berefit of creditors made in con- 
formity with the laws of the State of New York, though said laws are pot 
treated as *‘ insolvent laws” within the meaning of the last paragraph of the act 
of 1898, are voidable by the trustee of the debtor in bankruptcy if made within 
four months of the adjudication, because (1) incompatible with the purpose 
and policy of the bankruptcy law, and the rights of creditors thereunder to the 
appointment of the trustee and the supervision of the assets in bankruptcy; 
(2) because in fraud of creditors within section 70 of the act, as the assignment 
deprives creditors of the important advantages secured to them under the act 
of 1898; and (2) because if not voidable the clause of section 3, making such an 


assignment ipso facto ‘‘an act of bankruptcy,’’ would be practicaily nullified, 
and rendered of no use to creditors. 


In another case entitled the same,? before the same learned judge, 
the syllabus, written by the judge, is as follows: — 


After a voluntary assignment for the benefit of creditors, a vendor of goods 
alleged to have been purchased by fraudulent representations assigned his 
claim, and the assignee thereof brought replevin against the voluntary assignee 
under which a promiscuous seizure was made by the sheriff of goods in posses- 
sion of the voluntary assignee, including goods not described in the writ as 
well as goods manufactured and in process of manufacture; the n: xt day in- 
voluntary proceedings in bankruptcy were commenced by creditors; on motion 
to restrain the sheriff from delivery of the goods seized, held (1) that section 
23b of the act of July 1, 1898, does not limit the right of a trustee in bankruptcy 
to sue in such cases in the State courts, that clauxe being confined to suits 
which the bankrupt himself might have brought but for proceedings in bank- 
ruptcy; that the abuse of the replevin process, other circumstances in the case, 
and the proper defense of the rights of creditors in bankruptcy, require that 
the delivery of the property by the sheriff should be restrained. 


1 90 Fed. Rep. 475. 


2 Re Gutwillig, 90 Fed. Rep. 481. 
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On this subject it may be added that in the case of McKee, a bank- 
rupt, reported in a late number of the National Bankruptcy News, 
it is decided by Judge James P. Gregory, of the Jefferson County 
(Kentucky) court at Louisville, that, as to procedure or remedies 
prescribed by the National Bankruptcy law, State acts are superseded 
and the State courts are ousted of jurisdiction immediately upon the 
commencement of either voluntary or invuluntary proceedings in bank- 


ruptcy against an insolvent whose estate is in process of settlement by 
the State courts. 


INTERPRETATION: Error 1n Description — Fatsa DemonstRaTIO. — 
In the case of Cowen v. Truefitt,! recently decided in the English 
High Court of Justice by Romer, J., it appears that in an underlease 
to C. of certain rooms on the second floor of Nos. 13 and 14 Old Bond 
street, a right of free ingress and egress to and from them was given 
to the lessee ‘‘ through the staircase and passages of No. 13.’’ There 
was no staircase in No. 13, but there was one in No. 14. It was held 
that, as a matter of construction, there was a grant of a right of access 
over the staircase in No. 14, and the words ‘‘ of No. 13”’ might be 
rejected as falsa demonstratio. The opinion of Mr. Justice Romer is 
interesting from the following discussion of the doctrine of falsa de- 
monstratio in construing a written instrument: — 


The principle upon which the cases bearing on the point have been decided, 
has been variously stated. One way in which it may be put is the following: 
“‘TIn construing a deed purporting to assure a property, if there be a descrip- 
tion of the property sufficient to render certain what is intended, the addition 
of a wrong name or of an erroneous statement as to quantity, occupancy, 
locality, or an erroneous enumeration of particulars will have no effect.” 
And Parke, J., in Doe v. Galloway? stated the principle as follows: 
“The rule is clearly settled that when there is a sufficient description 
set forth of premises by giving the particular name of a close, or otherwise, 
we may reject a false demonstration.””’ Among the numerous authorities 
illustrating the principle I will select the case of Wrotesley v. Adams,® 
for the observations of the court in that case at p. 191 of the edition of 1816 
appear to me to bear directly on the case before me. The court there had to 
consider the effect of a lease of all the lessor’s farm in Brosley, then in the 
tenure and occupation of Roger Wilcox, and decided that, inasmuch as the 
word ‘*farm’’ signified the capital or chief messuage or house and all the 
lands lying to it, and so had a certainty in itself, the court could disregard the 
erroneous description of ‘in the tenure and occupation of Roger Wilcox”’ 
because “there is a certainty in the thing demised, viz., the farm in Brosley, 
and so another certainty put to a thing which was certain enough before is of 


1 79 Law Times Rep. 348. 
VOL. XXXIII. 
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no manner of effect; ’’ and the court distinguished the case from one where 
the property was merely described by an uncertain (i. e., by a general) descrip- 
tion followed by a certain one, and the distinction was illustrated thus: ‘A 
release of all my rights in all my lands in Dale which I have by descent on the 
part of my father, and I have lands in Dale, but none by descent on the part of 
my father, there the release is void; but a release of Whiteacre in Dale which I 
have by descent on the part of my father is good, if I have Whiteacre, though 
not by descent on the part of my father.’? Now, when I come to apply this 
principle to the case before me, considerable difficulty arises owing to the word- 
ing of the grant of the right of way, and especially to the position of the words 
‘tof No. 18.”? But, looking at the question as one of substance rather than of 
form, it appears to me that the most important matter to be borne in mind in 
construing the grant is that it is a right of way over the staircase and passages 
which led to and from the demised rooms. This causes no ambiguity or doubt 
whatever; the way is made certain, and is in no sense described in an uncer- 
tain or general manner. Then does the addition of the words “ of No. 13,” 
compel the court to hold that the otherwise clear grant is to be held void, or 
cannot the court reject the words as being falsa demonstratio! In my opinion, 
the latter is the correct view, and the court ought to hold the deed effectual as 
granting the right of way over the only access which could have been referred 
to by the grant in question. I think no difference ought to be drawn between 
this grant according to its actual wording and a grant worded thus: ‘“ To- 
gether with free ingress and egress for the lessee, her servants, and customers, 
through the staircase and passages which lead to and from the demised rooms 


and which are in No. i3,’’? where I think comparatively little difficulty would 
have been felt by the court in rejecting the added words, ‘‘and which are in 
No. 13.’? For these reasons I construe the grant in favor of the plaintiff's 
contention, though I feel great doubt on the point. 


Rieut or Action ror DaMaGEs For InJuriEs ResuLtinG DeatH.— 
We judge from the New Jersey Law Journal, that the profession in 
that State are not quite satisfied with the decision of the Supreme 
Court of that State in Consolidated Traction Company v. Graham,' 
referred to by us in a former number of this publication. It will be 
recalled that a jury had returned a verdict of $5,000 in an action for 
lamages for the killing of the plaintiff’s son, a child between four and 
five years’ old, and that the court had directed that it be set aside unless 
the plaintiff would consent to have it reduced to the sum of $1,000. 
This the plaintiff declined, and on a succeeding trial another verdict 
was obtained for $5,000. The Supreme Court of New Jersey, on 
appeal, ordered a new trial, on the ground that the pecuniary value of 
the life of a child five years old could not be $5,000, and that, on the 
theory on which the verdict was based, the larger a man’s family the 


40 Atl, Rep. 773. See the opinion in full, 33 Am. Law Rev. 145. 
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richer he would be. The way this decision might strike a fairly con- 
scientious foreigner is illustrated by an article by Charles H. Harts- 
horne in that publication, purporting to give a dialogue between himself 
and a very intelligent foreigner speaking the English language. The 
occasion of it was that they were riding through a town in a railway 
car and suddenly saw a small boy run over and killed by a trolley street 
car, through the obvious negligence of the motorman. The paper 
unfolds the surprise of the foreigner over the fact that our law com- 
pares the value of a child in such a case to that of a chattel, and 
gives no damages by way of a solatium. All the lucid explanations of 
Mr. Hartshorne failed to convince him of the justice and propriety of 
our rule of statute law on the subject. The article will well repay 
perusal. It does not show that the decision of the Supreme Court of 
New Jersey is wrong; but it rather shows that the statute is wrong in 
not giving damages by way of solatium and in turning the jury upon a 
wild quest of speculation to ascertain what the pecuniary damage to 
the parents would be; whereas the conclusions of common experience 
are that they, in such cases, sustain no pecuniary damage whatever. In 
ninety-nine cases out of a hundred every child is a pecuniary burden. 
But there are cases where this is not so. There are cases where minor 
children are the very staff of life to widowed mothers and to dependent 
brothers and sisters. The defect in this species of legislation is that, 
instead of allowing the jury to speculate upon the damages which shall 
be paid for such an accident, the law does not itself liquidate the dam- 
ages and require the railroad company, upon proof that the accident 
happened through its culpable negligence, to pay around sum. As the 
statutes founded upon Lord Campbell’s act now stand, they are merely 
an encouragement to fraud on the part of juries. 


INCORPORATION OF Trust Estates. — The incorporation of the estates 
of deceased persons which have been devised upon certain trusts, 
- seems to violate the principle of the law against perpetuities, and to be 
opposed to public policy. Nevertheless, such incorporations are con- 
stantly taking place. One of them recently took place in Missouri, in 
the form of the incorporation of the estate of Mr. Levering, a wealthy 
citizen of St. Louis, some time deceased, under the name of the Levering 
Investment Company. In the case of Garésché v. Levering Investment 
Company,' the Supreme Court of Missouri held that, under a will giving 
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trustees power to manage the estate, and to sell the property, and to 
reinvest it during the life estate of testator’s wife, and directing a 
distribution among the remainder-men at her death, the trustees have 
no power to incorporate the estate without the consent of the remainder- 
men, and to require them to accept stock in lieu of the property, thereby 
depriving them of the power to control the property after the death of 
the life tenant, though the trustees act in good faith to save the expense 
and sacrifice to the property that would be occasioned by a suit in 
partition. The court incidentally decided that the executor was 
entitled to no commissions on the value of corporate stock, into which 
he had illegally converted the testator’s land; that the accounts of the 
trustee under the will should be surcharged by a bonus that was allowed 
him for his services by a remainder-man without full knowledge as to 
what services had been performed, and where the trustees had incor- 
porated the estate while the remainder-man mistakenly supposed he had 
power to do so under the will; that the trustee under the will must 
account for salary received out of the estate for acting as president of 
the corporation which had been illegally formed by incorporating the 
estate. The opinion of the court was written by Judge Marshall, who 
had but recently ascended the bench, and reads like a good piece of 
judicial work. It results in affirming an opinion of el John A. 
Talty, of the Circuit Court of St. Louis. 


CORRESPONDENCE. 


CORRESPONDENCE. 


WHY MR. WILTSE WAS PRETERMITTED.! 


To the Editors of the American Law Review: 


When you asked why I was omitted from both the advisory board and the 
faculty of the Chattanooga Law School, I presume you had just raised your 
eyes from the perusal of the following statement in the catalogue, announce- 
ment, or whatever they call the publication in which appear the names of so 
many advisers and professors, but none of students: ‘‘ The university and col- 
lege of which this law school is a department sustain courses of study in almost 
every department of learning, from the kindergarten to the more advanced 
department of the sciences and arts.’’ You manifestly thought I ought to have 
a professorship in the law kindergarten department, or the kindergarten law 
department, whichever way it ought to be. 

But to answer your question as best I can — 

1. I guess I do not belong to the same church that the law school and the 
other departments of “ the university and college of which this law school is a 
department ’’ belong to. 

2. I suspect that the law school is too good for me. 

3. I fear that I am not good enough for the law school. 

4. It seems like asking a plain mortal after he is dead why he was not buried 
in Westminster Abbey, or canonized. 

5. They have a professorship of law Latin, but have not yet established the 
professorship of dog Latin or hog Latin, and are most likely saving me for 
that. 

6. They may have thought it best to leave a few eminent and eminently 
respectable citizens on the outside to cheer them and brag on them. 

7. I can’t imagine why I was not ‘taken in.’? That thing happens to me so 
often that when I escape I feel a sense of surprise despite my natural gifts of 
foresight and prophecy. Yours very truly, 


H. M. WILTsE. 
CHATTANOOGA, TENN. 


DEFENDS GOV. STANLEY 


To the Editors of the American Law Review: 


In the last issue of your magazine you have quite a severe criticism of Gov. 
Stanley of Kansas, charging quite broadly that he places himself above our 


1 See 33 Am. Law Rev. 131. 
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statute law, in declaring that he will not issue any death warrants during his 
term, and you apparently base your criticism upon the idea that the law ex- 
pressly requires him to dothis; in this, however, you are mistaken. Ourstatute 
expressly declares that the matter shall rest in the discretion of the Governor, 
and that under no circumstances shall it be obligatory upon him to issue a death 
warrant. The history of this law in brief is, that an attempt was made to ex- 
pressly abolish the death penalty, but the Legislature compromised the matter 
by enacting this law, which provides in terms, that while the court shall in 
proper cases pronounce the sentence of death, the convict shall be confined 
in the penitentiary and shall not be executed unless the Governor, in his discre- 
tion, shall within a year issue a death warrant. 

Gov. Stanley is not of my political faith; but, if you have not been otherwise 
informed, I think it but justice to him that you should publish an explanation, 
and I hope I am not assuming too much in calling your attention to the fact. 

Respectfully, 
J.D. MCCLEVERTY. 


Remarks. — We cheerfully publish the above explanation. Gover- 
nor Stanley needs all the defense he can get. We never suggested, nor 
supposed, that Governor Stanley did not possess the pardoning and 
commuting power; and the above statute does not seem to add to that 
power in his hands at all; though in cases where a death sentence has 
been imposed by a competent court, it makes his mere non-action work 
a commutation to a life imprisonment. Our complaint against Gover- 
nor Stanley is that, knowing exactly what God wants him to do, he 
publishes in advance that he will remit the death penalty in all cases, 
even in the case of ason that has murdered his father for money. Such 
an announcement is a direct incentive to murder. Such a Governor is 
a public calamity. Such vanity is fitly characterized in a poem 
ascribed to an eccentric modern ruler, the refrain of which was, ‘* Ach, 
Mich und Gott! ’’ — Eps. Am. Law Rev. 


THE REV. DR. MONTGOMERY WRESTLES WITH US IN THE SPIRIT. 


To the Editors of the American Law Review: 


In reading your note on my letter which you print in the AMERICAN Law RE- 
view for the month of January, I am in doubt whether it provoked in you a 
feeling of resentment, or a grave attempt to be funny with it. I have various 
emotions regarding it. Its obscurity in that respect is as deeply mysterious 
and speculative to me as anything contained inthe topics you suggest for me to 
write about. Like them it may depend on the point of view had by the 
observer. 

The excuse which you give for the misuse of the word I wrote upon, resem- 
bles that of the father of a weak-minded son whose prominence in the otherwise 
remarkably bright family of children, caused a neighbor to question of him if 
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the production of the lad had not better have been avoided. The father replied 
by laying the fault largely upon the mother of the boy, and solacing himself 
with the assertion that very many families have fools in them. I suppose a 
precedent can be found for most of the acts of life. 

It is refreshing, however, to find in great authors and speakers a tendency to 
be as other men are, subject to mistakes and plausible excuses. I think their 
statement of principles, viewed in this light, less likely to shock the person 
relying upon then when they are found insufficient by a court of last resort, or 
are extended by that court to unheard of limitations. 

If this tendency in all humanity can be once fully appreciated the topics you 
propose for me to discuss solve themselves. The Cana wine suits the occasion. 
The trial of Jesus fulfills the Divine Mission. The victory of Dewey at Manila 
serves the spirit of constitutional freedom. 

The Word is so much greater than the thoughts of men. Its meaning is lim- 
ited to their senses until necessity springing from the deeper feelings of nature 
is embraced by it, and then men wonder only to learn that they had not rea- 
soned to that extent before. No doubt at that marriage in Cana, so many years 
ago, the quality of the miraculous wine was discussed, while the spirit of the 
miracle went on its mission. It is likely, too, that the forms of law by which 
the Messiah atoned for the sin of the world botheredthose who did not see the 
spirit of love divine it set to wings. Manila, left by the victory of Dewey, an 
American in the boldness of American freedom, to an exultant and merciless 
insurgent army, suddenly finds itself within the protection of the merciful 
power of the Constitution of the liberty-loving people of the United States of 
America. No one knew it extended so far. It rises on men’s visions at once 
a veritable and a doubtfal power. But it is there, at once a hope and an inspir- 
ation, the same as that which animated the heroes who penned its immortal 
words. 

When a sudden expansion of the Word embraces conditions of which we have 
not the power to perceive, we talk of the incident, not the principle of it work- 
ing its way into human aftairs. The woman of Samaria who heard from Jesus 
the announcement of the doctrine that God isa spirit, and, not in the Holy City, 
nor in the Sacred Mountain, only, but everywhere men may worship him in 
spirit, went from that interview among her neighbors calling him a prophet, not 
for the expansive idea of man’s liberal and easy form of worship, but because 
he had told her all the things she ever did. Churchmen have been discussing 
the limitation of it ever since, while humanity have broadened by it into the 
liberal worship of God according to the dictates of each individual conscience. 

I began this letter in a spirit of banter for banter. I find I have closed it in 
a spirit of earnestness. Very truly, 


J. H. MONTGOMERY. 
CAMDEN, MAINE. 


Remarks. — We cheerfully give space to the above. Wehave a 
reverence for earnest minds whether we agree with their conclusions or 
not. We have assumed that the above correspondent is a clergyman: 
he may be a lawyer. If so, we would ask him for a short article or 
contribution on what we take to be the Roman Magna Charta, an ex- 
pression of which is found in the New Testament in the letter written 
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by Festus, the Roman proconsul at Cesarea,.to Claudius Czsar, the 
Roman Emperor, in sending Paul to Rome on his ‘* appeal to Cesar :’’ 
** It is not the manner of the Romans to deliver any man to die, before 
that he which is accused have the accusers face to face, and have 
license to answer for himself concerning the crime laid against him.’’ ! 
No doubt, if the matter could be traced, it would appear that those 
declarations which (it may be assumed) exist in all our American State 
constitutions, that every person accused of crime shall have the right 
to meet his accusers and the witnesses against him, face to face, are 
traceable to the principle of the Roman law thus stated, or at least have 
a cognate origin with it. At the same time, the Roman law was disfig- 
ured by the practice of torturing persons accused of crime to compel 
confessions from them; and Paul, although a Roman citizen, did not 
escape this shameful treatment. This will appear from the following 
passage in the Acts of the Apostles: ‘* The chief captain commanded 
him to be brought into the castle, and bade that he should be examined 
by scourging, that he might know wherefore they cried so against him. 
And as they bound him with thongs, Paul said unto the centurion that 
stood by, ‘ Is it lawful for you to scourge a man that is a Roman, 
and uncondemned?’ When the centurion heard that, he went and told 
the chief captain, saying, ‘ Take heed what thou doest, for this man isa 
Roman.’ Then the chief captain cane and said unto him: ‘ Tell me, art 
thoua Roman?’ He said: ‘ Yea,’ And the chief captain answered: 
‘With a great sum obtained I this freedom.’ And Paul said, ‘ But I 
was free born.’ Then straightway they departed from him which should 
have examined him. And the chief captain also was afraid after he 
knew that he was a Roman, and because he had bound him.’’? Upon 
these texts interesting articles might be written on the Roman Magna 
Charta; upon the right of an accused person to meet his accuser face 
to face and to have an opportunity to make his defense; upon the 
extent to which this right has been expanded in our modern Anglo- 
American law ; upon the extent to which this principle was disfigured 
in the Roman law by the practice of punishing an sccused person 
before conviction in order to extort a confession from him; upon the 
extent to which this principle still holds in the criminal procedure of 
Continental Europe ; upon the exaggerated protest against this principle 
embodied in those provisions of our American constitutions which 
shield an accused person from giving evidence against himself; and 
upon the extent to which judicial weakness and incompetency have 
exaggerated this constitutional protection. Would not a well written 


1 Acts, ch. 25, § 16. 2 Acts, ch. 22, §§ 24-29. 
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article on these subjects, based upon well ascertained historical prem- 
ises, serve a more useful purpose than theological ‘‘ earnestness ?’’ — 
Eps. Am. Law. Rev. 


GETTING INTO PRACTICE IN NEW YORK. 


To the Editors of the American Law Review: 


I have practiced here eight years with fair success, but at the outbreak of 
the late war I volunteered and went as an officer of a volunteer regiment. On 
my return I found that what the trust companies had left of my practice had 
been diverted to others, and that virtually | was obliged to start anew. It 
seemed to me that perhaps it would be better to enter a new field, and that as 
the tendency of the times is toward the centralization of all industrial and 
speculative enterprises, greater opportunities will exist at the headquarters of 
all these combinations — New York. I have a good knowledge of common law 
and am fairly well posted on the adjudicated cases; and, as I have many col- 
lege classmates in and about New York, I have thought that I might do better 
there than here. I will be greatly obliged for your opinion on this matter and 
for any suggestions as to how it would be best to go about making such a 
change — whether by trying to get in with some firm, or opening a separate 
office. Very truly yours, 


* 
CINCINNATI, O. 


REMARKS ON THE ABOvEe. — The prospect for a young man with regard 
to getting into the practice of the law in New York City is a good deal 
the same as it is in St. Louis or Cincinnati, unless he has the advantage 
of an established acquaintance in either place. It is always hard to 
break the ice. At the same time, there are a good many young men in 
New York that succeed in doing it; and some of them hail from the 
West. There is Mr. R., a Missourian, who graduated from an Eastern 
law school ten years ago, and started in New York, and who has had 
business of some kind or other from the very first day, and is now in 
the enjoyment of a thriving practice. There is Mr. H., a Missourian, 
about the same age of Mr. R., whois in the firm of C., H. & D., enjoying, 
if we mistake not, a good salary and in comfortable circumstances. 
There is Mr. W., hailing from Wisconsin, who gets a good salary 
from Col. T. C. Campbell. He is still a young man. No doubt, 
there are other such cases. It is about the same in New York 
City as it is elsewhere: there is a good deal of law business to be 
done, and there are not enough good lawyers to do that business 
properly, though there is a superabundance of bad ones. The diffi- 
culty is in breaking the ice and in making yourself known. The 
general rule, in New York and elsewhere, is that if a young lawyer 
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attends promptly and efliciently to business, that will breed other 
business; but no young lawyer can, as a rule, hope to pay office rent 
the first year, or office rent and board the second year, or to get an 
income sufficient to support himself with frugal economy in less than 
three years. If you had the means of holding out for three years, you 
would probably, by the end of that time, find yourself able to live in 
New York City, with an expanding prospect before you. But you will 
find that competition for business in New York City is not merely 
active; it is atrocious. Its bar, while possessing many worthy 
members, swarms with touters, shysters, grafters, rascals who practice 
law with a political pull, and other species of professional vermin ; 
and, in the commencement of the race, the cheap lawyer outruns the 
good one, and gets the business away from him; ‘‘ because sweet 
flowers are slow, rank weeds make haste.’ — Eps. Am. Law Rev. 
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DENIS ON CONTRACTS OF PLEDGE. —A Treatise on the Law of the Contract of Pledge as 
governed by both the Common Law and the Civil Law. By HENRY DENIS, of the New 
Orleans Bar, Professor of Civil Law at the Tulane University of Louisiana. New 
Orleans: F. F. Hansell & Bro., Ltd., Publishers, 1898. 8vo. pp. 619 and XXXI. 

The author in his preface says his object in writing this work is to arrive at 
a better knowledge and understanding of the law of pledge at the common 
law by comparing it with the doctrine of pledge at the civil law, believing 
that a knowledge of the latter will assist towards a better understanding of the 
former. 

In modern law the pledge is of personal property only, though in the Roman 
law a pledge might be made of real estate as security for a debt by transferring 
the possession of land. The contract in such case was known as the jiducia. 

, The pledge in the civil law formerly applied to real estate as well as to 
personal property. 

In civil law countries the contract of pledge was at first surrounded with 
strict formalities and severe conditions, such as a written deed or act in which 
the sum loaned was stated and the thing pledged minutely described. But 
gradually these requirements were found to be an obstruction to commercial 
and financial transactions, and now both in the civil and the common law a 
pledge is made by the mere delivery of property or of the paper representative 
of the property. If a writing is used in a transaction intended to be a pledge 
and by this the general property itself passes, the transaction is a mortgage of 
personal property rather than a pledge: and there are many such transactions 
which are so indefinite that it is difficult to determine what legal character to 
attribute to them at common law. In the civil law there is no uncertainty 
about the legal character of such transactions, because there is no chattel 
mortgage in that law, and the transaction is a pledge though the legal title to 
the thing pledged is transferred. ‘‘ Another cause of the departure of the com- 
mon law from the original and fundamental principles of the contract of pledge 
may be found in the doctrine of equitable liens, peculiar to the jurisprudence 
of England and the United States, and unknown to the civil law. In the Jatter 
no lien or privilege, as it is there termed, can be contracted for by the parties. 
It is created by statute, or it does not exist at all. The pledge only confers the 
lien and right of preference to the creditor if the contract is accompanied by 
possession of the thing pledged. The same indispensable condition of posses- 
sion in the pledgee is part of the common law; but there the equitable lien, 
without the possession, produces very nearly all the effects of the pledge and 
gives to the preferred creditor, to a considerable extent at least, all the benefits 
and advantages of that contract, to the prejudice of the cther creditors, by the 
mere intention of the parties that he should have aright of preference over 
some specific property of the debtor.” 

These are some of the fundamental differences between the pledge at com- 
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mon law and the pledge in the civillaw. There are numerous minor differences, 
and our author is careful to point them out. The book is more valuable as an 
exposition of the civil law of pledge than as a working treatise upon the com- 
mon law of this topic. The Louisiana code and decisions are cited with com- 
pleteness, but only the leading English and American common law cases are 
cited. In fact, the whole number of cases cited is only five hundred; whereas 
an exhaustive treatise on the common law of pledge would contain four thou- 
sand or more citations. The author, however, makes up in some measure for 
his deficiency in common law citations by citing frequently the American and 
English authors who have written upon this and kindred subjects, aud by quot- 
ing much from their works. 

This book will be quite indispensable in Louisiana, and will often prove of 
great assistance in the common law courts of the other States. 


THE LAWYERS’ REPORTS ANNOTATED, BOOK 40.— The Lawyers’ Reports Annotated, Book 

XL. All Current Cases of General Value and Importance, with Full Annotation. 
BURDETT A. RICH, Editor, and HENRY P. FARNHAM, Asst. Rochester, N. Y.: The 
Lawyers’ Co-operative Publishing Company. 1893. 


Taking them somewhat in their alphabetical order, this volume contains 
valuable and extensive monographic notes on the subject of animals, with a 
special reference to property rights in dogs;! on the admission of scientific 
books and treatises in evidence and the use of such books in argument; 2 on 
executors and administrators, with special reference to their right to rents 
accruing on leases of the intestate’s property —a note possessing peculiar 
value by reason of the fact that the authorities are classified by States;%on the 
question what assets pass to an administrator de bonis non; 4 on the subject of 
the malicious erection of a fence;*® on the subject of the validity of marriages, 
as affected by insanity, want of capacity to contract, or other impediment or 
incapacity; ® on the subject of hypnotism in the law, with a special reference 
to its agency in producing the commission of crime, its use as an inquisitorial 
agent, its curative uses and the propriety of its restraint;7 on the subject of 
the voluntary exposure to unnecessary danger, within the meaning of a policy 
of life insurance; ® on the validity of fire insurance on property occupied or 
used for illegal or immoral purposes; ® on the right of a servant, who continues 
to work on the faith of his master’s promise to remove a specific cause of 
danger, —a long, closely analyzed and well-thought-out note by that able and 
thorough investigator and legal scholar, C. B. Labatt, Esq.; 1° on the subject of 
intoxication as affecting responsibility for negligence; 1 on the subject of syn- 
dicates and the rights and liabilities of their members; ! on the subject of the 
right of the owner of upland to access to navigable water; }° and on the subject 
of the right to erect wharves. There are also several smaller notes; but the 
policy of the editors of this publication seems to be not to scatter through 
their volumes a great many small notes on the same subject, but to wait until 
the proper time comes, and then to collect all their material into one compre- 
hensive note. Our readers will also notice that this publication keeps steadily 
abreast of new developments in the law, and that it often gives us new group- 


1 Page 503. 4 Page 33. 7 Page 269. 1° Page 781. 138 Page 593. 
2 Page 533. 5 Page 177. 8 Page 432. ll Page 131. 4 Page 635. 
3 Page 321. 6° Page 737. ® Page 845 12 Page 216. 
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ings or legal classifications. This will be noticed in the note on Syndicates 
in the present volume. The note of Mr. Labatt, to which we have just alluded, 
is the most thoroughly wrought-out discussion of a developing doctrine in the 
law of negligence in the relation of master and servant, of which we have any 
knowledge. 


AMERICAN STATE REPORTS, VOLS. 60-63.— The American State Reports, Containing the 
Cases of General Value and Authority — Subsequent to those contained in the “ ameri- 
can Decisions’ and the “‘ American Reports,” Decided in the Courts of Last Resort 
of the Several States. Selected, Reported, and Annotated by A C. FREEMAN, and the 
Associate Editors of the “ American Decisions.” Vols. LX, LXI, LXII, LXIII. San 
Francisco: Bancroft-Whitney Company, Law Publishers and Law Booksellers. 1898. 
Volume 60 contains several exhaustive monographic notes, —one of these 

on the subject of the appropriation of water;! another on the question which 
clause, in a contract which has repugnant clauses, shall prevail;* another on 
the question whether the heirs of a testator may assail a devise or bequest to 
a corporation on the ground that the corporation has no power to take it; *® 
another on death in known violation of law with reference to a clause ina life 
insurance policy; ‘* another on the effect of the bar of the statute of limita- 
tions when some, but not all, of the parties to an obligation are protected by 
it, and of the liability of a joint debtor to contribution, although no action 
can, because of such statute, be sustained against him on the original liability; ° 
another on the question when the consideration of a contract must be ex- 
pressed, and what is a sufficient expression of it; ® another on the subject of 
vacating judgments and decrees on motion, when the proceeding is not speci- 
ally authorized by statute,’ — a very exhaustive note, evidently by Mr. Freeman; 
another on the question of the validity of marriages contracted by the residents 
of a State or country in violation of its laws but beyond its boundaries, — 
including a discussion of the question of the validity of marriages solemnized 
on the high seas, or in some other place where no laws exist.’ 

Volume 61 contains extensive monographic notes on the following sub- 
jects: Who are passengers and when they become such; ° duties of express 
companies as common carriers;!° evidence of absent witnesses — when ad- 
missible in criminal trials.” 

Volume 62 contains extensive notes on the following subjects: Relations of 
express companies and their employés to other common carriers;  constitu- 
tional protection of corporations from special and hostile legislation; ™ the 
evolution and diminution of Munn ». Illinois; !* situs of personal property for 
the purpose of taxation; measure of damages for the destruction of property 
having no market value at the time and place of destruction.!¢ 

Volume 63 contains extensive monographic notes upon the following sub- 
jects: Insane delusions; !” what are public offices; * what are charitable uses 
and trusts; what matters, existing at or prior to entering into a contract of 
suretyship or guaranty, will discharge the surety or guarantor; * the respective 
duties of carriers and shippers of live stock.#! 


1 Page 799. 5 Page 201. ® Page 75. 14 Page 289. 18 Page 181. 
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In addition to these, there is a great variety of short and useful notes. In- 
deed, every case is followed by a note directing the attention of the writer to 
other cases on the same subject, most of them in the so-called American 
Series, —that is to say, in the American Decisions, the American Reports, and 
the American State Reports. In respect of these frequent and useful short 
notes, this series differs from the L. R. A. This work will continue to maintain 
its high standing as long as A. C. FREEMAN continues to edit it, and as long as 
JosEPH Has Brouck continues to superintend its publication. 


COLLIER ON BANKROUPICY.—The Law of Bankruptcy and The National Bankruptcy Act 
of 1898. A Treatise on the Principles and Practice of the Law of Bankruptcy as 
Embodied in the New National Bankruptcy Act, with Citations to all Applicable Cases 
Decided Under the Former United States Bankruptcy Acts, Many English Decisions, 
and Extended Notes and Comments upon the New Statutory Provisions. By Wm. 
MILLER COLLIER, of the Auburn, N. Y., Bar, and one of the Referees in Bankruptcy for 
the Northern District of New York. Albany, N. Y.: Matthew Bender. 1598. 

This is a book of about 600 pages all told, evidently gotten up ina great 
hurry to catch the market. It consists of the sections of the new bankruptcy 
law, annotated in smaller type by references to decisions rendered chiefly under 

the Act of 1867 and its Amendatory Act of 1874. It draws into comparison, at 
various points, the provisions of the old and the new law, and points out the 
differences between them. It follows with an appendix consisting of the old 
bankruptcy law of 1867 with its amendments. There is a second appendix 
which purports to give the exemption laws of all the States, but the State 
statutes are not cited by volume or page. This appendix might have been cut 

‘ with a pair of shears out of some of the publications of the commercial law 

agencies. We do not say that it was, but we do say that it is no better than it 

would be if it had been. Then there is another appendix consisting of forms 
in bankruptcy. This turns out to have been quite unnecessary, since section 

30 of the Act requires the Supreme Court of the United States to prescrive “ all 

necessary rules, forms, and orders as to procedure,’’ etc. At the time when 

this work was issued, the Supreme Court had not performed this duty; but the 
author, or the capable publisher, anxious to get their book on the market before 
the market should be entirely pre-empted by such books as Black (written in 
five days), and other fierce and fiery competitors, could not wait for the 

Supreme Court to prescribe the rules to be used in pursuance of this con- 

gressional mandate. This failure to waita little longer, like Phillip Ray, would 

seem to render another edition of this work immediately necessary, the Supreme 

Court having, soon after its publication, prescribed the rules, forms, orders, etc., 

to be used under the act. The rushing out of new books to catch the market 

is a well settled habit of booksellers, and always will be; for they will never 
lack a supply of hack writers that will, with the aid of scissors and paste- pot, 
edit something in a very few days that can be called a book. One publishing 
house even boasted, in an advertisement conspicuously displayed, of the celerity 
with which it got out an edition of the new bankruptcy law. The contract was 

made on a certain date, and five days afterwards the manuscript was delivered. 

Yes; and the profession were asked to believe that it was a thorough piece of 

literary work. They may have made the mistake of inclining to the opposite 

opinion, under the principle, ‘‘the quicker the poorer,’’ —‘‘ because sweet 
flowers are slow, rank weeds make haste.’? We hope that it will not prove so 
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with the present work. A hurried survey of its pages leaves no room to doubt 
that it will be found useful. We, of course, expect the capable publisher 
immediately to storm the profession with a second edition, containing the rules 
and orders promulgated by the Supreme Court. © 


AZPIROZ ON CIVIL LIBERTY AS THE BASIS OF INTERNATIONAL Law. — Civil Liberty as the 
Basis of Private International Law. An Essay Submitted to the Mexican Academy of 
Jurisprudence and Legislation, Correspondent of the Royal Academy of Madrid, by 
its Corresponding Member, MANUEL AzpiIRoz, Under-Secretary for Foreign Affairs, 
Mexico. 

This thesis, by the Mexican Under- Secretary for foreign affairs, is translated 
into good English and well printed. We find it very interesting reading. We 
hope, with the permission of the learned author, to print some portion of it in 
a future number of the AMERICAN Law REvieEw. It discusses such questions 
as the reason of private international law; why private international law was 
unknown in antiquity; the historical evolution of private international law; 
an explanation of the principle of nationality; a refutation of the principle of 
nationality; the limited application of the principle of nationality; the principle 
of civil liberty; its philosophy; the scientific value of the principle of civil 
liberty; objections to the same principle and rules for its application; and the 
laws of public order. We have to thank the learned author, as well as the 
officers of the Mexican Legation at Washington, for a copy of this admirable 
thesis. 


BEACH ON MONOPOLIES AND INDUSTRIAL TRUSTS. —A Treatise on the Law of Monopo- 
lies and Industrial Trusts, as Administered in England and in the United States of 
America. By CHARLES FISK BEACH, Sr., Counselor at Law, author of “ Comment- 
aries on the Law of Trusts and Trustees.” St. Louis: Central Law Journal Company. 
1898, 

In his work on Trusts and Trustees, there was a veiled attempt — which we 
ascribe to the publisher rather than to the aathor —to disguise the fact that 
the work was not written by Charles F. Beach, Jr., the son of the author, the 
vicarious author of several treatises of the law of varying degrees of excellence, 
according to the qualifications of the real author in each particular case. The 
ostensible author of this work is Charles Fisk Beach, Sr. It is gracefully dedi- 
cated to his wife Helene Louise Lee, —a dedication which will tend to endear 
the author to his readers. It is well printed by the press of the Central Law 
Journal Company, of St. Louis. In his preface Mr. Beach says: ‘ In the prep- 
aration of this work, as of its predecessor, I have had the assistance of Epwarp 
FRANKLIN WHITE, Esq., of the Indianapolis bar. In the main, the notes are 
the product of his labor. For this service Mr. White has qualifications of a 
high order, and the evidence of his conscientious industry appears on every 
page. The busy lawyer will find the legal and equitable principles expounded 
in the text very amply sustained, and very fully and pertinently illustrated by 
his copious and well chosen notes.”’ 

The statement that one author has prepared the text and another the notes is 
not calculated to create a favorable impression of the work, since it is difficult 
to see how these two departments of a legal treatise can be carried on at the 
same time by two separate minds, and blended into a harmonious whole. The 
etatement creates the suspicion that Mr. White is the real author of the work, 
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or else that he has collected the authorities and written them up in the form of 
notes abounding in quotations and in statements of the grounds on which the 
courts in the principal cases have proceeded; while the principal author has 
performed the office of constructing a text in conformity with the general con- 
clusions deducible from these notes, appending the notes to his text as the 
supporting authority. But it makes no difference by whom or how a legal 
treatise has been constructed, so that it is well constructed. It makes no prac- 
tical difference whether the plays which bear the name of William Shakespeare 
were written by the deer-stealer, the over-ardent lover, and the subsequent 
theatrical manager, or by Bacon, or by a coterie of playwrights; since we have 
the plays, and that is enough for all practical purposes. 

We are able to say that the text of this work is couched in plain lawyer-like 
language, in a literary style that can scarcely be improved, and that, on the 
whole, it is very agreeable reading. We have not had time to read much of it, 
but in what we have read we have not detected any aberration from what would 
seem to be the true line of legal thought on the particular topic under discus- 
sion. The notes are full, comprehensive, and valuable. So far as we have 
examined them, they support the text admirably. They also furnish a very 
considerable text in themselves. 

This work is certainly timely; there are other works on the same subject, 
but this seems to be the most comprehensive one that has yet appeared. The 
learned authors have concluded their exposition of the subject with a chapter 
entitled ‘“‘Concluding Reflections.”” In a foot-note to one of these “ refiec- 
tions,’”? they append a list of the immense mass of literature on this subject 
gathered from ‘‘ The Bibliography of Commercial Trusts, — Law Literature o 


Trust Combinations, Monopolies, etc., prepared by Williams H. Winters, 
Librarian of the New York Law Institute, in the year 1890. If there was such 
amass of literature on this subject in 1890, what must it be in 1899! 
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